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CIVIL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Date Proceedings 
1959 Deposit for cost by 


Mar. 31 Complaint, appearance & Exhibit filed. 
Mar. 31 Summons, copies (1) and copies (1) of Com- 
plaint issued, ser. 41-59 
Apr. 21 Answer of deft. to complt; counter-claim; ¢/m 
4-21-59: appearance of Raymond M. Jacobson; filed. 
May 1 Answer of pltf. to counter-claim; ¢/m 5-1-59; 
filed. 
May 1 Calendared (N) 
May 11 Request of pltf. for admission of facts; ¢/s 
5-11-59; service acknowledged 5-11-59; filed. 
May 18 Request of deft. for extension of time to answer 
pltf’s. request for admission of facts; ¢/m 5-18-59; 
M.C. 5-18-59; filed. 
Jun. 3 Order extending time for deft. to respond to 
request for admission of facts to and including June 
22, 1959. (N) Holtzoff, J. 
Jun. 22 Response of deft. to Request for Admission; 
c/m 6-22-59. filed. 
Jun. 25 Interrogatories of deft. to pltf.; c/m 6-24-59; 


Jun. 29 Called 

Jun. 29 Certificate of Readiness. (N/AC) 

July 9 Answers of pltf. to certain interrogatories; ¢/m 
7-9-59 filed. 

July 9 Objections of pltf. to deft’s. interrogatories; c/m 
7-6-59; M.C. 7-9-59; filed. 

July 10 Response of deft. to pltfs. Objections to inter- 
rogatories; c/m 7-10; filed. 


July 30 Appearance of Julius Schlezinger as atty. for 
deft. ; filed. 

July 31 Brief of deft. opposing pltfs. objections to defts. 
interrogatories; ¢/m filed. 

Ang. 10 Further answers of pltf. to interrogatories; ¢/m 
8-10-59; filed. 

Aug. 11 Order disposing of pltff’s. objections to inter- 
rogatories under Rale 33; (N) Hart, J. 

Aug. 26 Interrogatories of pitf. to deft.; ser. ack. 8-11- 
59; fiat Youngdahl, J. 

Ang. 26 Interrogatories of pltf. to Raymond M. Jacob- 
son; ser. ack, 8-11-59; fiat Youngdahl, J. 

Aug. 26 Answers of deft. to interrogs. of pltf; ¢/m 8- 
25-59; filed. 

Aug. 26 Answers of Ray: ond M. Jacobson to interrogs.; 
c/m 8-25-59; filed. 

Sept. 17 Motion of pltf. for summary judgment; Points 
and Authorities; M. C. 9-17-59; (fiat) Youngdahl, J. 

Sep. 25 Deft’s. request for extension of time to answer 
pltf’s. motion for summary judgment; ¢/m 9-25-59. 

M.C. 10-2-59 filed. 

Sep. 25 Opposition of pltf. to request of deft. for exten- 
sion of time, etc.; ¢/m 9-25-59. filed. 

Oct. 5 Points and authorities of deft. in opposition to 
pitf’s. motion for summary judgment; affidavit; 
exhibits (2); ¢/m 10-2. filed. 

Oct. 6 Withdrawal of motion to extend time to reply 
to motion for summary judgment per atty. for deft. 

filed. 


Oct. 6 Motion of pitfs. for summary judgment argued 
and submitted (Rep. Frye) Matthews, J. 
Oct. 8 Memorandum of pltf. in support of motion for 
summary judgment; ¢/m 10-859. filed. 
Nov. 4 Order denying motion of pitf. for summary judg- 
ment. (N) Matthews, J. 


1960 


Feb. 29 Request of deft. for admissions at pretrial con- 
ference; c/s 2-29-60. (Fiat—Matthews, J.) filed. 

Feb. 29 Pretrial statement of pltf. filed. 

Feb. 29 Pretrial statement of deft. filed. 

Feb. 29 Pretrial Proceedings. Amendment to answer. 
(Fiat—Matthews, J.) Leave to file request for 
admissions. Asst. Pretrial Examiner. 

Mar. 22 Notice of pltf. to take deposition of Sidney D. 
Haddad; c/m 3-3-60; and stipulation of counsel re 
taking of deposition. (Fiat—Matthews, J.) filed. 

Mar. 22 Response of pltf. to deft’s. request for admis- 
sions; ¢/m 3-17. filed. 

Apr. 1 Withdrawal of jury demand per counsel. (N/AC) 

filed. 


Apr. 6 Deposition of Sidney Haddad. filed. 
Jun. 2 Appearance of Paul M. Rhodes as atty. for pltf. 
(AC/N) filed. 

Jun. 2 Hearing begun and respited to June 3, 1960 (Rep. 
Henderson) McGuire, J. 

Jun. 3 Transcript of proceedings of June 2, 1960; pp. 
1-60; Rep. R. I. Henderson (court copy) filed. 

Jun. 3 Hearing resumed; finding for pltf. on complaint 
for $3,600.00 and counter claim dismissed with prej- 

udice (order to be presented) (Rep. Henderson) 
McGuire, J. 

Jun. 7 Transcript of proceedings 6-3-60; pages 3 (re- 
ported by R. I. Henderson) (Clerks copy) _ filed. 

Jun. 14 Transcript of proceedings of June 3, 1960; Vol. 
II; pp. 61-221; (Rep. R. I. Henderson) filed. 

Jun. 17 Proposed findings of fact and conclusions of 
law of deft; ¢/m 6-17-60 filed. 

Jul. 1 Findings of fact and Conclusions of law (N) 
McGuire, J. 

Jul. 1 Order denying counterclaim; granting judgment 
for pltf. vs. deft. for $3,600.00 with interest and 

costs (N) McGuire, J. 


1960 


Jul. 14 Bill of Costs as verified by pltff. pro se filed. 
Jul. 14 Costs taxed for pltff. in amount of $105.80 (N) 
Jul. 27 Notice of appeal filed by defts.; Deposit $5.00 by 
Jacobsen (copy mailed to Cunningham) filed. 
Jul. 29 Cost bond on appeal of deft. with Glens Falls 
Ins. Co. in the sum of $250.00 approved and (Hart, 
J.—fiat) filed. 
Aug. 3 Appearance of Joseph B. Friedman for deft. 
filed. 
Aug. 8 Motion of pltf. and deft. to correct caption filed. 
Ang. 9 Order changing defts. name to American Diversi- 
fied Securities, Ine. nunc pro tune. (N) (371/N) 
Hart, J. 
Aug. 9 Consent order staying execution of any proceed- 
ings to enforce judgment entered 6-30-60 pending 
determination of defts. appeal, provided deft. file 
bond in sum of $5,000.00; upon filing and approval 
of said supersedeas bond, the appeal bond hereto- 
fore filed by deft. shall be deemed discharged. (N) 
(371/N) Hart, J. 
Aug. 15 Supersedeas undertaking on appeal of deft with 
Indemnity Insurance Co. of North America in the 

sum of $5,000.00 approved and filed. 
Aug. 16 Stipulation of counsel for pltf. and deft. to cor- 
rect transcript of testimony filed. 
Aug. 16 Transcript of proceedings of June 2, 1960; (Rep. 
R. L. Henderson) Vol. I, pp. 1-60; (copy for ap- 
pellant) filed. 
Aug. 16 Transcript of proceedings of June 3, 1960; 
(Rep. B. I. Henderson) Vol. I, pp. 61-221; (copy 
for appellant) filed. 
Aug. 16 Plaintiffs exhibits Nos. 1 and 2 filed. 
Aug. 16 Defendants exhibits Nos. 1—10 incl. filed. 
Sep. 6 Record on Appeal delivered—Deposit by Julius 
Schlezinger, $1.85. filed. 
Sep. 6 Receipt from USCA for original papers. _filed. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 
Civil Action No. 917-59 


Exaer M. Cuxrxryenam, 1012 -14th Street, N. W. 
Washington, D. C. PLanvrirr 
vs. 


American Drversirmep MotvaL Securities Company, 
1426 G Street, N. W., Washington, D. C., 
DEFENDANT 


COMPLAINT FOR MONEY DUE UNDER CONTRACT 


The Plaintiff, as and for a cause of action against the 
Defendant, sets forth and alleges: 


1. The Plaintiff has an office at 1012-14th Street, 
N. W., in the District of Columbia. 


2. The Defendant is a Delaware corporation and has 
a place of business at 1426 G Street, N. W., in the District 
of Columbia. 


3. This is an action at law in which the amount in 
controversy is in excess of $3,000.00, exclusive of interest 
and costs. 


4. On November 21, 1958 the Defendant signed an 
agreement with the Plaintiff to pay the Plaintiff $5,200 
for services rendered to the Defendant by the Plaintiff 
to that date, a copy of which agreement, marked Exhibit 
“A”, is attached hereto and made a part hereof. 


5. The Defendant has paid the sum of $1,600 but has 
failed to pay and refuses to pay the remaining sum of 
$3,600 all of which is due and owing. 
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WHEREFORE, the Plaintiff respectfully requests judg- 
ment against the Defendant in the sum of $3,600 together 
with interest at 6% on $1,600 from December 15, 1958, on 
$1,000 from January 15, 1959, and on $1,000 from Febru- 
ary 15, 1959, together with the costs and disbursements 
of this action and such other, further and different relief 
as the Court may deem proper. 


/s/ Elmer M. Cunningham 
Exmer M. CunnincHamM 


Eimer M. CurnincHam 
Attorney-at-Law 
1012 -14th Street, N. W. 
Washington, D. C. 


Washington, D. C. 
March 25, 1959 


8 
EXHIBIT “A” 
Nov. 21, 1958 


Elmer M. Cunningham, Esq. 
1012 Fourteenth St. NW 
Washington 5, DC 
Dear Elmer: 
The following will confirm the arrangements with you 
concerning legal services. 


American Diversified Mutual Securities Company, Inc. 
has retained you and you have been providing services to 
it and the predecessor proprietorship since last July. We 
agree to pay you $5200 for all your services to date, in- 
cluding any unreimbursed expenses. 


Of the total amount, $700 has been previously paid to 
you. The remaining $4500 will be paid to you as close as 
possible to the following schedule: (1) $1500 between 
December 1 and December 15 and (2) $1000 a month for 
three months beginning December 16, 1958. 


It is understood that A.D.M.S. retained you personally, 
among other reasons for your experience and knowledge 
of corporate and financial law. However at the time 
retained you had an association with the firm of Roberts & 
McInnis. Whatever your arrangements with the firm are, 
are your affair. We have no obligation whatsoever to 
the firm of Roberts & McInnis. 


Sincerely yours, 


/s/ Sidney Haddad 
Swyey D. Happap 
President 
A.D.MS. 


Acknowledged: /s/ Elmer M. Cunningham 
Eimer M. Counninenam, Esq. 
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EXHIBIT “A” 
Nov. 21, 1958 


Elmer M. Cunningham, Esq. 
1012 Fourteenth St. NW 
Washington 5, DC 


Dear Elmer: 


The following will confirm the arrangements with you 
concerning legal services. 


American Diversified Mutual Securities Company, Ine. 
has retained you and you have been providing services to 
it and the predecessor proprietorship since last July. We 
agree to pay you $5200 for all your services to date, in- 
cluding any unreimbursed expenses. 


Of the total amount, $700 has been previously paid to 
you. The remaining $4500 will be paid to you as close as 
possible to the following schedule: (1) $1500 between 
December 1 and December 15 and (2) $1000 a month for 
three months beginning December 16, 1958. 


It is understood that A-D.M.S. retained you personally, 
among other reasons for your experience and knowledge 
of corporate and financial law. However at the time 
retained you had an association with the firm of Roberts & 
McInnis. Whatever your arrangements with the firm are, 
are your affair. We have no obligation whatsoever to 
the firm of Roberts & McInnis. 


Sincerely yours, 


/s/ Sidney Haddad 
Smwney D. Happap 
President 
A.D.MS. 


Acknowledged: /s/ Elmer M. Cunningham 
Ermer M. Cunnixenam, Esq. 


ANSWER AND COUNTERCLAIM 


1. Defendant admits the allegations contained in para- 
graphs 1 and 3 of the Complaint. 


2. Defendant admits that it is a Delaware corporation, 
but denies the allegation in paragraph 2 of the Complaint 
that defendant’s place of business is at 1426 @ Street, 
Northwest, in the District of Columbia. Defendant’s place 
of business is Suite 913, 1028 Connecticut Avenue, North- 
west, Washington, D. C. 


3. As regards the allegations in paragraph 4 of the 
Complaint, defendant admits signing the document an- 
nexed to the Complaint as Exhibit A, but states that he 
did so without knowledge of the facts set forth in the 
Counterclaim which makes such document void and re- 
lieves defendant of any obligations thereunder for the 
reasons set forth in the Counterclaim. 


4. Defendant admits that he has paid plaintiff the sum 
of $1,600 as stated in paragraph 5 of the Complaint, but, 
for the reasons set forth in the Counterclaim herein, 
denies that $3,600 or any other amount is due and owing 
by defendant to plaintiff. 


COUNTERCLAIM 


1. Services alleged to have been rendered by plaintiff 
were primarily for legal advice to and representation of 
defendant in negotiations with the National Conference 
of Police Associations (hereinafter referred to as Associ- 
ations). The negotiations involved terms and conditions 
under which said Associations would retain the services 
of defendant in the establishment of a Mutual Fund for 
the benefit of the Associations members. 
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2. As counsel for defendant, plaintiff was in a fiduciary 
relationship to defendant and had access to confidential 
information. 

3. Plaintiff, without the knowledge or consent of de- 
fendant, generally breached his fiduciary relationship to 
defendant by representing the Associations and by giving 
legal advice to the Associations with respect to these very 
same negotiations for which he had been retained to 
represent defendant, all to the serious detriment of 
defendant. 


4. Plaintiff specifically breached his fiduciary relation- 
ship to defendant by using information he had obtained 


from defendant as it counsel in advising the Associations 
to the detriment of the defendant. 

5. Plaintiff specifically breached his fiduciary relation- 
ship to defendant by giving advice to the Associations on 
certain legal matters inconsistent with advice previously 
given defendant on the same legal matters, defendant 
having relied on said legal advice of plaintiff in present- 
ing its proposals to the Associations. 

6. The aforesaid breaches of plaintiff’s fiduciary rela- 
tionship with the defendant caused the advice, for which 
plaintiff claims compensation, to become utterly worthless, 
and, in addition, prejudiced defendants in negotiations 
with the Associations to its serious damage. 

WHEREFORE, defendant asks that plaintiff's Com- 
plaint be dismissed and that defendant be given judg- 
ment against plaintiff for $25,000. Defendant demands 
trial by jury in this action. 

/s/ Raymond M. Jacobson, 
Raymonp M. Jacozson, 


Friedman, Locker & Schlezinger, 
1701 K Street, Northwest, 
Washington 6, D. C. 


Attorney for Defendant. 
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ANSWEB TO COUNTERCLAIM 


Comes now the plaintiff by and through his attorney, 
Paul M. Bhodes, and for answer to the counterclaim filed 
herein states: 


First Defense 
The counterclaim fails to state a cause of action upon 
which relief may be granted. 


Second Defense 


Plaintiff admits the allegations of paragraph Two (2) 
and denies the allegations of Paragraphs One (1), Three 
(3), Four (4), Five (5) and Six (6). 


/s/ Paul M. Rhodes 
Pavit M. Buopvzs 
Attorney for Plaintiff 
612 Barr Building 
Washington 6, D. C. 
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REQUEST FOR ADMISSION OF FACTS 


Sirs: 

Please take notice that the Plaintiff hereby requests 
the Defendant, pursuant to Rule 36 of the Federal Rules 
of Civil Procedure, to admit within ten days after service 
of this request for the purpose of this action only and 
subject to all pertinent objections to admissibility which 
may be interposed at the trial, the truth of the following 
facts: 

31. Sidney Haddad and Frederick Haddad talked with 
representatives of the National Conference of Police Asso- 
ciations in Detroit, Michigan, in July 1958 and in St. 
Louis, Missouri, in October 1958. 


32. Sidney Haddad talked with representatives of the 
National Conference of Police Associations on or about 
December 3 - 6, 1958, in Las Vegas, Nevada. 


33. Frederick Haddad went to St. Louis, Missouri, to 
talk with representatives of Yates, Heitner and Woods 
sometime in September 1958, concerning the investment 
by the Yates firm of $100,000 in the proposed National 
Conference of Police Associations Mutual Fund. 


34. In addition to the specific occasions referred to 
in the statements nos. 23 through 28, inclusive, and the 
statements nos. 31 through 33, inclusive, Sidney Haddad 
or Frederick Haddad, or both of them, communicated 
orally or in writing with Royce Givens and Lawrence 
Quimby, and with other representatives of the National 
Conference of Police Associations at other times between 
July 1958 and December 5, 1958. 


35. Plaintiff was not present on any of the occasions 
referred to in the statements nos. 31 through 33, inclusive, 
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above, and did not participate in any of the additional 
communications referred to in statement no. 34. 


44. Lawrence Quimby telephoned to Plaintiff sometime 
in December 1958, from the office of Defendant in the 
presence of Sidney Haddad or Frederick Haddad, or both 
of them, and told Plaintiff that he and Mr. Givens would 
like to see Plaintiff. 


48. (a) Frederick Haddad, at his request, visited Plain- 
tiff in Plaintiff’s office in the last week of December 1958 
and stated that Mr. Givens and Mr. Quimby refused to 
accept counsel selected by the Defendant to do the work 
on the Fund, and that Mr. Givens and Mr. Quimby wanted 
Plaintiff to do that work. 


(b) During the visit to Plaintiff’s office in the last week 
of December 1958 Frederick Haddad asked Plaintiff to 
accept the position of General Counsel of the National 


Conference of Police Associations Mutual Fund, explain- 
ing that in that position Plaintiff would not be required 
to do any of the work with respect to qualifying the Fund 
or its securities, stating that such work would probably 
be done by one Raymond Jacobson. 


(c) Plaintiff, in answer and on that occasion, rejected 
the proposition of Mr. Haddad, identified in the preced- 
ing statement in No. 48 (b). 


51. (a) On or about February 6, 1959, at the request 
of Mr. William Haddad, Plaintiff, being in New York 
City for other reasons, met William Haddad in the Press 
Room of the City Hall in New York City. 


(b) William Haddad at that meeting in New York in 
February 1959, stated that he was speaking for his 
brothers, that they had been engaged in discussions with 
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the National Conference of Police Associations, that they 
had not reached a mutually satisfactory agreement with 
Mr. Givens and Mr. Quimby, and he asked Plaintiff to 
speak frankly, and to tell him what could be done so that 
the Defendant and the National Conference of Police 
Associations could reach such an agreement. 


(c) Plaintiff, at that meeting in New York in February, 
1959, told William Haddad that obviously Plaintiff had 
no control of the National Conference of Police Associa- 
tions, that Mr. Givens and Mr. Quimby had expressed 
satisfaction that William Haddad had participated in the 
discussions because he talked more clearly and reasonably 
than his brothers, and Plaintiff suggested to William 
Haddad that the way to settle any difficulties was for the 
parties to sit down at a table, and that Plaintiff advised 
that he, William Haddad, be present. 


(d) William Haddad on that occasion in New York 
stated that he would return to Washington for that 
purpose. 

es BS es e 

53. (a) Plaintiff did arrange a conference for February 
13, 1959 and, having been postponed to accommodate 
William Haddad, the conference was held on February 20, 
1959, and Mr. Quimby, Mr. Givens, the Plaintiff, the three 
Haddad brothers, and Raymond Jacobson, counsel for the 
Defendant, were present. 


(b) Shortly before the conference of February 20, 1959, 
a redraft of the prospective Agreement between Defend- 
ant and the National Conference of Police Associations 
was delivered to the Defendant, which redraft contained 
some paragraphs at the end thereof, included in this 
draft at the insistence of Mr. Givens and Mr. Quimby, and 


relating to the authority of Mr. Givens and Mr. Quimby. 


(c) At the conference on February 20, 1959, the terms 
of the document were discussed paragraph by paragraph, 
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some changes were made, and in the presence of the Had- 
dads and without objection, Plaintiff was authorized to 
have the document retyped. 


(d) The document was retyped, dated March 2, 1959, 
and delivered to Mr. Givens and Mr. Quimby, who pre- 
sented it to Defendant and Defendant signed it. 


54. Plaintiff was not present at any discussions or 
negotiations between any representatives of National Con- 
ference of Police Associations and representatives of the 
Defendant at any time from November 21, 1958 to March 
2, 1959, except that he was present at the conference in 
his law office on February 20, 1959. 


56. Royce Givens and Lawrence Quimby told Defend- 
ant in February 1959 that they were going to talk to 
Plaintiff about the matter of the inclusion of the name 
of the National Conference of Police Associations in the 


proposed second edition of the Offering Circular of the 
Defendant, and they saw Plaintiff early in February 1959, 
with the knowledge of the Defendant. 


57. (a) Mr. Frederick Haddad called Plaintiff on the 
telephone on or about February 9, 1959, and Frederick 
Haddad told Plaintiff that Mr. Quimby and Mr. Givens 
wished to see Plaintiff about the inclusion of the name 
of their organization in the second edition of the Offer- 
ing Circular and offered to pay Plaintiff for the legal 
advice to be given Mr. Givens and Mr. Quimby in that 
respect. 


(b) Plaintiff, in answer to Frederick Haddad, on the 
telephone on or about February 9, 1959, refused, telling 
Mr. Haddad any legal advice in that respect which Plain- 
tiff might give to Mr. Givens and Mr. Quimby would be 
legal advice to the National Conference of Police Associ- 
ations, and Plaintiff did not think it properly chargeable 
to the Defendant. 


es s e ° 
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60. Defendant has no knowledge that Plaintiff asked 
for or received any fee from Royce Givens or Lawrence 
Quimby or the National Conference of Police Associations, 
for any advice to them at any time. 


61. Defendant has no knowledge that Royce Givens or 
Lawrence Quimby or any other representative of the 
National Conference of Police Associations asked for, or 
that Plaintiff ever gave to them any confidential infor- 
mation relating to Defendant and obtained during the 
period in which Plaintiff was attorney for the Defendant. 


63. At no time prior to the February 20, 1959, meet- 
ing or at the meeting did any representative of Defend- 
ant voice any objections to the presence there of Plaintiff. 


64. Defendant retained Raymond Jacobson as its coun- 
sel sometime in early January 1959, and he represented 
it at all times after that. 


65. Defendant paid Plaintiff $300 at the end of Decem- 
ber, $300 in early February 1959, and $300 in March 
1959, on the indebtedness evidenced by the exhibit at- 
tached to the Complaint in this action. 


66. At the end of February 1959, Frederick Haddad, 
Treasurer of Defendant, orally expressed his intention 
of paying Plaintiff in full. 


Signed Paul M. Rhodes 
Pav M. Raopves 
Attorney for Plaintiff 
Barr Building 
Washington, D. C. 


May 11, 1959. 
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RESPONSE TO REQUEST FOR ADMISSION 


American Diversified Mutual Securities Company, de- 
fendant, makes the following statements in response to 
the request for admission of facts served upon him by 
plaintiff on May 11, 1959: 


Requests 31, 32, 33, 34, 35. Defendant admits the facts 
stated. 


Request 44. Defendant admits the facts stated. 


Request 48(a). Defendant denies the facts stated. 


Request 48(b). Defendant admits asking plaintiff to be 
General Counsel, but denies that he stated that the work 
relating to the proposed fund would be done by Raymond 


Jacobson. 
Request 48(c). Defendant admits the facts stated. 


Request 51(a). Defendant admits the facts stated. 
Request 51(b). Defendant admits the facts stated. 


Requests 51(c) and (d). Defendant admits the facts 
stated. 
e e e e 
Request 58(a). Defendant admits the facts stated but 
qualifies such admission by stating that Raymond Jacob- 
son attended the conference as an expert to the group on 
SEC matters and not as counsel to defendant. 


Request 53(b). Defendant admits the facts stated but 
qualifies such admission by stating that the draft referred 
to was first submitted to defendant at the meeting and 
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defendant has no knowledge of whether some paragraphs 
contained in the draft were included at the insistence of 
Mr. Givens and Mr. Quimby. 


Request 53(c) and (d). Defendant admits the facts 
stated. 


Request 54. Defendant has no clear recollection as to 
whether plaintiff was present at any other meeting and, 
therefore, cannot truthfully admit or deny the facts stated. 

* & s s 

Request 56. Defendant denies the facts stated and 
qualifies such denial by stating that it was defendant’s 
suggestion that Quimby and Givens talk to plaintiff in 
plaintiff’s capacity as counsel for defendant. 

Request 57(a). Defendant admits the facts stated. 


Request 57(b). Defendant denies the facts stated. 


Request 60. Defendant has reason to believe plaintiff 
received a fee. 


Request 61. Defendant denies the facts stated. 


Request 63. Defendant admits the facts stated but 
qualifies such admission by stating that, prior to Febru- 
ary 20, 1959, it did not know the plaintiff would be pres- 
ent as counsel to the other side. 


Request 64. Defendant denies the facts stated and 
qualifies such denial by stating that Raymond Jacobson 
was not retained by defendant until March 13, 1959. 


Request 65. Defendant admits the facts stated. 


Request 66. Defendant admits the facts stated, but 
qualifies such admission by stating that defendant offered 
at that time to make extended payments of the amount 
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claimed to be due by plaintiff which plaintiff was un- 
willing to accept and filed suit. 


/s/ 
Freperick W. C. Happap, 
Secretary 
American Diversified Mutual 

Securities Company, 

1028 Connecticut Avenue, N. W., 
Washington 6, D. C. 
Defendant. 
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PROCEEDINGS 


3 THE COURT: Now, first for the record, and 

by way of a statement with reference to the char- 
acter of the business before the Court, this is a complaint 
for money due under a contract for professional services 
—that is correct? 

MR. SCHLEZINGER: Yes. 

THE COURT: And the amount sought is thirty-six 
hundred dollars, and the defense is in the nature of con- 
fession and avoidance, to use the old terminology, by 
virtue of the fact that counsel allegedly represented an 
adverse party, and so therefore as a consequence of this 
activity on his part the defendant feels there is no monies 
owed. Is that right? Is that the gist of it? 

MR. RHODES: I think that is substantially correct. 

MR. SCHLEZINGER: That is correct. 

THE COURT: All right, we will go forward. 

MR. RHODES: Your Honor, as part of the pretrial 
proceeding, counsel for the defendant was to provide a 
statement, a breakdown, itemization of the $25,000 dam- 
ages that were claimed. In order to complete the record, 
I ask to be received as Plaintiff’s Exhibit No. 1 the letter 
of Mr. Schlezinger, dated March 8, 1960, itemizing the 
damages. 

THE COURT: Very well. 

THE DEPUTY CLERK: Pilaintiff’s Exhibit No. 1, in 

evidence. 


4 (Thereupon, letter of Mr. Schlezinger, dated 
March 8, 1960, was marked Plaintiff’s Exhibit No. 1, 
and received in evidence.) 


MR. RHODES: If I may make one further observa- 
tion, Your Honor, the defendant’s answer in paragraph 3 
does not raise any question concerning the reasonableness 
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of the fee agreed upon by the November 21, 1958 agree- 
ment. 

THE COURT: I understand that the only question is 
the question that arose out of the statement that I just 
made. In other words, there is no question of the reason- 
ableness of the fee. There is no question of the fact that 
the contract for professional services was entered into, 
but the claim now is that the balance of the fee, $3600, 
is not owed by virtue of what you might call in legal lan- 
guage a repudiation of the contract on the part of the 
plaintiff, and is presuming to represent the opposite party, 
so to speak, so to speak. 


5 ELMER M. CUNNINGHAM 


the plaintiff, was called as a witness in his own 
behalf, and, having been first duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 
BY MR. RHODES: 


BY THE COURT: 


Q Well, now, were you an attorney practicing in this 
court, and in this jurisdiction, on November 21st, 1958? 
A I was. 

Q And for how long a period antecedent thereto? 
A I beg your pardon? 

Q And for how long a period of time antecedent 
6 thereto? A I think I was admitted in June 1957, 
that is, in this jurisdiction. 

Q And were you admitted to the practice of law in 
another jurisdiction? A I was admitted in New York 
in 1933, and in Virginia in 1946. 

Q All right, thank you. 


BY MR. RHODES: 


Q Mr. Cunninghan, I show you a letter dated Novem- 
ber 21, which purports to bear your signature and that 
of Sidney Haddad, the President of American Diversi- 
fied— 

THE COURT: November 21, 58. 

MR. RHODES: ’58—thank you, Your Honor. 


BY MR. RHODES: 


Q And ask you if you can identify that as being the 
original of the document which is attached as Exhibit A 
to the complaint? A Yes, it is. 

MR. RHODES: I offer this as Plaintiff’s Exhibit 2, 
in evidence. 

THE COURT: All right, if there is no objection, it is 
in evidence. May I have it, please. 

THE DEPUTY CLERK: Plaintiff’s Exhibit 2, in evi- 
dence. 


(Thereupon, letter dated November 21, 1958, attached 
as Exhibit A to Complaint was marked Plaintiff’s Exhibit 
2, and was received in evidence.) 


7 BY MR. RHODES: 


Q Mr. Cunningham, was the letter that you have 
just identified, Plaintiff's Exhibit 2, in evidence, signed 
on the date November 21, 1958? A Yes, it was. 

Q And where did that signing take place? A It took 
place in the office of the American Diversified Mutual 
Securities Company, which was then in the Albee Build- 
ing, and more particularly at Mr. Sidney Haddad’s inner 
office. 

Q Now, was anyone other than Mr. Sidney Haddad 
present at the time of the signing of the document? 
A Mr. Fred Haddad was there. 

Q Was he then an officer of that corporation? A I 
believe he was, yes. 
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BY THE COURT: 


Q What office did he hold? A I think it was Vice- 
President and Treasurer—Treasurer anyway. 


8 Q Mr. Cunningham, at the time of the execu- 
tion of the fee agreement, was there any work, 
legal work, remaining to be done by you which was cov- 
ered by the amount of the fee there agreed upon? A 
No. I would like to add one little thing there. There 
was no legal work to be done, I had not yet delivered a 
copy of the bylaws of the defendant corporation which 
I had in draft form, and I subsequently delivered them, 
but no work was done. 
MR. RHODES: I have no further questions. Your 
Honor, the answer and the pretrial statement admit the 
payments and the default, so I won’t take the time 
9 of the Court to go into it again with the witness. 


CROSS-EXAMINATION 
BY MR. SCHLEZINGER: 


Q Mr. Cunningham, I believe that the fee agreement 
covers the period from June 1958 to November 2ist, 
1958—is that correct—or July. A July, I think, yes. 

Q And during that period you served as a counsel for 
the defendant corporation—is that correct? A You 
don’t mean General Counsel? I represented them in cer- 
tain matters, yes. 

Q As a matter of fact, during that period of time you 
were the only attorney that the defendant corporation 
had, were you not? A I believe so, yes. 

Q Now, turning to the defendant corporation, what 
business was it engaged in? A Well, it was a—well, 
the company came into existence in August, as you know. 

Q Yes, and you helped incorporate it? A I did 
incorporate it. 


BY THE COURT: 
Q Under the laws of what State? A Delaware, I 


think, Your Honor. 
10 Q All right, what was the purposes enumerated 
in this charter for its reason of existing? A It 
was to engage as a broker-dealer, and to promote the 
sale of mutual funds, and possibly the creation of mutual 
funds, generally speaking a financial activity. 


BY MR. SCHLEZINGER: 


Q Isee. And you were of course thoroughly familiar 
with the purposes for which the corporation was being 
organized? A Well, I drew the charter. 

Q That’s right. 


BY THE COURT: 


Q Now, may I interrupt just a moment. Broker- 
dealer dealing in mutual funds—are those the funds that 
are created out of the payments on a monthly basis by 
individuals for the purpose of investment in stocks on the 
exchange, and over-the-counter? A Yes, Your Honor, 
that’s what I’m talking about. It’s sold by participation 
in existing mutual funds, and it hopes to create some, 
and it also engaged in over-the-counter broker dealing. 


BY MR. SCHLEZINGER: 


Q And for the defendant corporation—by the way, 

while you were serving as counsel for the defendant you 

were also a director in the corporation, were you 

11 not? A During the time that I represented them 
as counsel I was a director, yes. 

Q You were also one of the promoters of the corpora- 
tion, were you not, Mr. Cunningham? A No, I was not, 
I would say to that, if you are using that word in its 
technical sense. If you mean I tried to advance its cause, 
yes I was a promoter. 
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Q Mr. Cunningham, now one of the legal jobs or tasks 
that you did for the corporation was to file a public offer- 
ing circular, or file a registration statement with the SEC, 
was it not, in an attempt to raise three hundred thousand 
dollars? 

MR. RHODES: May it please the Court, I want to 
interpose an objection to this line of questioning. It’s 
not responsive to the direct examination. It seems to 
me that Mr. Schlezinger is anticipating the proof of his 
counterclaim. 

THE COURT: The claim here, Mr. Schlezinger, is that 
the plaintiff rendered legal services in the amount of 
$5200... 

MR. SCHLEZINGER: Yes, Your Honor. 

THE COURT: (Continuing) Sixteen hundred dollars 
was paid on that item and there was a $3600 repudiation. 
He claims in this suit that he wants the $3600. Now the 
defense is—(Reading) “. . . admits the execution of the 
agreement dated November 21, 1958.” And so, therefore 


there was presumably legal services rendered covering the 
item of $5200, because the execution of the instru- 
12 ment purports to be both in fact and in law, as I 
view it, an admission upon the part of the defend- 
ant that such services were rendered. Then the defend- 
ant goes a step further. I’m reading now from the pre- 


“ 


trial statement: . . denies any liability thereunder on 
the ground said agreement is null and void. Defendant 
admits payment to plaintiff of $1600 as alleged. Defend- 
ant contends that, subsequent to Novmber 21, 1958, it 
jJearned that plaintiff had breached his fiduciary relation- 
ship to defendant by representing conflicting interest in 
connection with the same matter in which it advised and 
represented defendant; that defendant is a securities 
dealer and, as such, it organizes and manages mutual 
funds; that during the period covered by the fee agree- 
ment, both at the time the services were rendered and 
the time that payments were due thereunder, defendant 
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was negotiating with the National Conference of Police 
Associations for the establishment of a mutual fund to be 
sponsored by the National Conference for the benefit of 
its members, such fund to be organized and managed by 
the defendant.” 

MR. SCHLEZINGER: My question— 

THE COURT: Just a minute now, let me see, get this 
straight in my own mind now. (Reading) “. . . that the 
bulk of the services which plaintiff performed for the 
defendant related, directly or indirectly, to such negotia- 
tion; that subsequent to the execution of the fee agree- 
ment of November 21, 1958, plaintiff furnished legal 

advice to the National Conference in connection 
13 with the same negotiations, drafted on behalf of 

the National Conference a proposed contract . . .” 
and so on. That’s the reason you claim the defendant 
owes nothing? 

MR. SCHLEZINGER: That’s right, Your Honor. 

THE COURT: Well, then, why don’t we go directly to 
that? 

MR. SCHLEZINGER: That’s what I expect to do. I 
can do that, Your Honor, it seems to me, by bringing out 
what were the services performed during the period be- 
fore November 21st, and then following to show what 
services we claimed that he performed to the other side 
subsequent to that date. 

THE COURT: All right. 


BY MR. SCHLEZINGER: 


Q Now, you filed this offering circular with the— 
under Regulation A with the SEC, did you not? 

THE COURT: Now, I think the offering circular 
should be identified as to what its character and its nature 
‘was, or is. 

MR. SCHLEZINGER: Your Honor— 

THE COURT: Can you agree as to what it is between 
you? 


27 


MR. RHODES: I haven’t seen it, Your Honor. 
THE COURT: I’m assuming, gentlemen, and I have 
to be advised here because you know more about 
14 the case than I do, naturally, that this corporation, 
American Diversified Mutual Securities Company, 
was incorporated by the parties concerned under the legal 
direction of the plaintiff. Now, it’s in being. 

MR. SCHLEZINGER: That’s right. 

THE COURT: Now, was there something else there 
to be done from the standpoint of the local authorities 
of the SEC in order to get it off the ground, so to speak? 

THE WITNESS: Yes, but that’s not what he’s now 
talking about. 


BY THE COURT: 


Q What was done by you, if anything in that relation? 
A Well, it had to be qualified locally, which was done, 
and since they were in the broker-dealer business, it had 
to be qualified as a broker-dealer, but the proprietorship 
before the corporation, which I did not organize, had 
already qualified, so that was a simple matter of trans- 
ferring its qualification over to the corporation. 

Q And that was done by the local authorities and the 
SEC? A The Corporation Commissioner and the 
proper division of the SEC. 

Q Well, the SEC. A This is something else that he 
developed. 

Q Well, what is this? 
15 MR. SCHLEZINGER: What I am getting to, 
Your Honor, I asked the defendant whether he was 
one of the promoters of the defendant corporation, this 
new business enterprise, to deal in mutual funds. 


BY MR. SCHLEZINGER: 


Q And I believe you stated that you were not? A I 
said that if you are using the word “promoter” as it’s 
used in the proper action, I was not a promoter. If 
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you’re using the word in the sense of help to give it a 
push, other than doing legal service, wanted it to get 
along and advance, I would say yes. 

Q Well, now, one of the things to get it on and ad- 
vance, and to get this new business enterprise off the 
ground, was to secure financing for it, was it not? <A 
Yes, I would say it was. 

Q And one means of securing financing was through 
a public offering that would have to be registered and 
approved by the SEC, isn’t that so? A Yes, that’s one 
possibility. 

Q Now, in that connection, did you not draft a notifica- 
tion under Regulation A of the Securities Act for the 
purpose of securing approval of a public offering of 
$300,000 worth of stock by this corporation? A I don’t 
mean to be technical, but I would have to answer that 

question no. But I will say that I filed a Form 
16 ~=1-A at a given time. 
Q You filed a Form 1-A and you prepared that 
form, did you not? A The legal end of it, yes. I 
didn’t do the accounting end of it. 

Q But you were counsel on it? A Oh, sure. 

Q That’s right. 

MR. SCHLEZINGER: I would like to have this docu- 
ment marked for identification— 

THE COURT: What’s the date of this form in the 
nature of an instrument to be filed with the SEC? What’s 
that date of that? Was that within the contract period? 

MR. SCHLEZINGER: Yes, Your Honor, this is filed 
September 22d, 1958. 

THE COURT: And that’s part of the services— 

MR. SCHLEZINGER: Its’ part of the services cov- 
ered by the fee agreement. I would request this be 
marked for identification, this Defendant’s Exhibit 1. 

THE COURT: You are offering it in evidence too? 

MR. SCHLEZINGER: Not yet, Your Honor. 
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THE DEPUTY CLERK: Defendant’s Exhibit No. 1, 
for identification. 


(Thereupon, Form 1-A, filed September 22, 1958, was 
marked Defendant’s Exhibit No. 1, for identification.) 


17 THE WITNESS: Could I take a look at this. 
BY MR. SCHLEZINGER: 


Q Yes, Mr. Cunningham, would you take a look at this. 
A To see we are talking about the right thing. 

Q This document actually includes Amendment No. 1 
also. A Well, now, that’s a different thing. You didn’t 
say that. 

THE COURT: Well, now, I’m not getting into that, 
gentlemen. I understand, and let’s get the thing appro- 
priate from my point of view at least, that he rendered 
the services for which the bill was sent, for which the 
contract stands, $5200, but you now say in order to attach 
legality to your defense of the nullness and the voidness, 
so to speak, that you intrude here in order to escape 
liability, that he represented somebody else in contrast 
to his sworn obligation as a lawyer to represent solely 
and exclusively the defendant in this case? 

MR. SCHLEZINGER: That’s right, Your Honor. 

THE COURT: Why don’t we get to that 

MR. SCHLEZINGER: And to get to the heart of 
that, I want to also show to what extent he was thorough- 
ly familiar and completely part and parcel of the defend- 
ant. He has stated that he was a director of the defend- 

ants during the period in time. I have here a— 
18 THE COURT: He stated he filed those papers 

in the sense that they were filed under his direc- 
tion, and in the sense they were legal advise necessary 
in the circumstances given by him? 


BY MR. SCHLEZINGER: 


Q This is the original notification. Will you read 
from 1-A? A Just a moment. I’m sorry to interrupt 
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you, but I just couldn’t let the reecord—I don’t think you 
want it to anyway—You identified that document as Sep- 
tember 22, 58, which is, I believe, correct for the original 
document, but you say it includes Amendment No. 1 and 
that was not filed September 22, 1958. 

Q I beg your pardon. Inside of this document, certi- 
fied by the SEC, is the original notification Number 1, 
on Form 1-A, dated September 22, 1958, and Amendment 
No 1 to Form 1-A, which is dated October 9, 1958. They 
are bound together here. Now, turning to the original one 
filed in September, on page 2 of the Notification 1-A, 
there are listed under Item 3, the directors, officers and 
promoters. Will you read your name in that item and 
what it states after it? A It says, under the item, 
among others, “Elmer M. Cunningham; shares of stock— 
26,250; per cent of issue outstanding—10/1/58 . . 7 

I can’t read it—“sixteen and a third per cent.” 
19 Q In the following item, it identifies you and 
your position. Would you read that? A (Reading) 
“Elmer M. Cunningham, Director and Promoter, 3232 
North Woodrow Street, Arlington, Virginia. 

Q Now, Mr. Cunningham, at the time this document 
was filed with the SEC, you held these shares of stock 
according to the document? A That is not so. 

Q Well, would you please explaint A Yes. You 
will notice that it said there, issued as of 10/1/58. 

Q Yes. A The document was filed September 22, 
1958. At that point we had contemplated issuing stock 
to us, to the several names mentioned there, on that 
basis. We had a talk—which would have made me a 
promotor in the technical sense—we had a talk, and we 
agreed that it would be just as well if I preserved my 
objectivity, remained as counsel, didn’t take my stock, 
and took my name out as promotor. The stock was never 
issued to me, and in the amendment which you have in 
your hand right there, the first amendment, the one filed 
in October, you will find my name was omitted, and no 
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stock was ever issued to me, and my stock, the stock tenta- 
tively allotted to me, I believe was issued to Mr. Sidney 
Haddad. 
Q All right, Mr. Cunningham— 

20 THE COURT: Now, let me ask this question. 

You make a distinction between the term promoter 
as counsel has used it, and as you understand it, and I 
assume—please correct me if my assumption is incorrect— 
the term is defined by the Securities Act—is that right? 

THE WITNESS: That’s right. 


BY MR. SCHLEZINGER: 


Q Now, Mr. Cunningham, what was the date of which— 
A (Interposing) May I interrupt? 

Q Yes. <A It may be in the regulations, Your Honor, 
as distinguished from the act proper. 

THE COURT: Well, I know, but it’s in the Act. 

THE WITNESS: In the act one way or another, yes, 
that is right. 


BY MR. SCHLEZINGER: 


Q Now, Mr. Cunningham, also bound in this docu- 
ment, as I stated, is Amendment No. 1 to Form 1-A, 
which shows on its surface it was received by the Securi- 
ties and Exchange Commission on October 9, 1953. A 
58. 

Q I mean 1958, October 9. On the second page of this 
amendment—well, it’s marked page 1 of this amendment. 
Oh, yes, this is where you’re still listed as counsel for the 

issue—isn’t that right? A That’s right. 
21 Q And this is part of the services covered? 
A We have forgotten the promotion. 

Q Yes. 

MR. SCHLEZINGER: I would like to introduce this 
document into evidence as Defendant’s Exhibit No. 1. 

MR. RHODES: No objection. 

THE COURT: Very well. 
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THE DEPUTY CLERK: Defendant’s Exhibit No. 1, 
in evidence. 

(Thereupon, Form 1-A, filed September 22, 1958, previ- 
ously marked Defendant’s Exhibit 1, for identification, 
was received in evidence.) 


BY MR. SCHLEZINGER: 


Q Now, Mr. Cunningham, during the period of these 
legal services, or at least during the starting period when 
you were helping them get off the ground and you were 
a director, the defendant was in a serious financial situ- 
ation, was it not? A Well, if you don’t mind, if you 
will identify the period for me. 

THE COURT: The period is between July 1958 and 
November the 21st of ’58. 


BY MR. SCHLEZINGER: 


Q And November 21st. A That period? 
22 Q Yes. A Yes,I would say so, yes. 


Q That’s right. And at that time it was at- 
tempting, was it not, to organize its first mutual fund? 
A Among other things—well, I don’t like the word “or- 
ganize”—but yes. 

Q I see. And for that purpose it was negotiating 
with whom? A Well, it was negotiating with the Na- 
tional Conference of Police Associations representatives 
for one. I think it was negotiating with representatives 
of the Engineer and Scientist Association, I think it is, 
for another. 

Q But a major part of its activities at that time were 
involved with attempting to get a mutual fund off the 
ground for the National Conference of Police Associa- 
tions—isn’t that correct? A Id say yes to that, yes. 

Q And as a matter of fact, in Defendant’s Exhibit No. 
1, in writing up and describing the defendant corpora- 
tion, you referred, did you not, to the possibility—you 
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used the name of the National Conference of Police 
Associations? A In that document? 

Q Or in an amendment thereto, in the actual offering 
circular that went out, the first one? A The one that 
went out—I think so, yes. I would like to see it, but 

I think so. 
23 Q And it was the only organization that was 

referred to, was it not?’ A I would have to an- 
swer that question no, Mr. Schlezinger. There was at 
least one other organization mentioned in the document, 
but if you want to know whether it was the only organi- 
zation with which they were trying to—how should we 
say it—establish a fund for the members... 

Q (Interposing) That’s right. A ... then I believe 
that was the only organization mentioned in that offering 
circular of November 21, 1958, yes. 

Q So that it’s quite clear at that time the securing of 
a contract with the National Conference of Police Associ- 
ations was a matter of vital importance to the defendant, 
was it not? <A I think so, yes. 

Q And this was the period of time in which you were 
intimately connected with the defendant as its sole legal 
advisor and as a director—is that correct. A I cer- 
tainly was a director. I was connected with the defend- 
ant, and as far as I know I was the only lawyer they 
were using, yes. 

Q As a matter of fact, this matter was of such im- 
portance to the defendant, the defendant’s officers have 
made trips during this period to Detroit, Michigan, and 
to St. Louis, Missouri, to meet with officials of the 

National Conference, had they not? A How 
24 shall I answer that? 
Q Are you familiar with— 

THE COURT: Now, just a minute. That’s your prob- 
lem. You either know or you don’t know. 

THE WITNESS: Well, they told me they were going 
to those places—rather, put it this way—at the time of 
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the Detroit visit, which I believe was certainly made, 
though I really don’t know it, I actually wasn’t doing any- 
thing for them at all, sort of a friendly advice. At the 
time that they went to St. Louis, that they told me they 
did—I’m sure they did—yes, that was during this period. 


BY MR. SCHLEZINGEE: 


Q Well, now, actually ... A Did you mention 
some other place? 

Q ... prior to the St. Louis meeting—no, I am con- 
fining myself now to the period before November 21st. 
A You mentioned another place. 

Q Prior to the St. Louis meeting, you incorporated, 
did you not, a corporation under the laws of Maryland, 
called the National Conference of Police Associations 
Mutual Fund, Inc. <A I did. 

Q And you prepared the article— A I did the 
legal work. 

Q You did the legal work in connection with it. A 

That’s correct. 
25 Q And you prepared the articles and bylaws, 
did you not. A That’s right. 


BY THE COURT: 


Q When was this? A This was about the middle 
of October 1958. 


BY MR. SCHLEZINGER: 


Q And you also—and this corporation, corporate en- 
terprise, with articles and bylaws and so on, that was 
discussed with the different individuals in St. Louis, was 
it not? 

MR. RHODES: The witness said he wasn’t present; 
he was informed people went to St. Louis. 


BY MR. SCHLEZINGER: 


Q Hewasn’ t present, but prior to the St. Louis meet- 
ing, did you not discuss and go over with the Haddads 
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the documents to be presented by them at the St. Louis 
meeting? A No, I did not actually do that. Would 
you like me to expand on that? 

Q Yes, would you please. A Yes. They decided to 
go to St. Louis, and they told me, oh, I would say ap- 
proximately a week before, that they wanted the National 
Police Associations Mutual Fund incorporated. I ad- 
vised them against it as putting a cart before the horse 
proposition, but they were insistent, and I told them I 

might be able to make the grade, and— 


26 BY THE COURT: 


Q Told them—who do you mean by “them”? 

A Told Mr. Sidney Haddad and Mr. Fred Haddad— 

certainly Sidney Haddad and I believe Fred Haddad— 

that I might be able to do that work possibly in a week, 
which as you know is quite a lengthy affair. 

Q What work again is this? A Incorporating a 

mutual fund and bylaws which would go with it, drafting 


the charter and the bylaws. 

Q Which charter are you talking about—the charter 
of the General Conference of Police Associations, or 
what? A Now we are talking about the charter of the 
National Conference of Police Associations Mutual Fund, 
Inec., not the National Conference of Police Associations. 

Q You are talking about the General Conference of 
what, did you say? A The National Conference of 
Police Associations Mutual Fund, Inc. 

Q American Diversified Mutual Securities Company 
having already been incorporated and presumably in busi- 
ness. A Right. Yes, Your Honor, that’s right. 


BY MR. SCHLEZINGER: 


Q Now, ifImay— A MaylI finish my answer? 
Q All right. 
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27 BY THE COURT: 


Q And it was Mr. Haddad who asked you to 
prepare the charter for the National Conference of Police 
Associations— A Mutual Fund, Inc. That’s correct. 
So I worked as fast as I could. I got the charter in, 
which I don’t think I had seen—I’m not quite sure of 
that—and I didn’t have time to do the bylaws, and I gave 
them a copy of the bylaws of one Williams Street Mutual 
Fund, which I happened to have as an illustration of 
what their bylaws in the main would be like, and that’s 
what I—that’s it. 


BY MR. SCHLEZINGER: 


Q Well, now, you also know that at that meeting at 
St. Louis there was presented and approved at that meet- 
ing a proposed contract between the defendant and the 
National Conference of Police Associations Mutual Fund, 
do you not. 

MR. RHODES: Your Honor, I object to the attempt to 
prove things through this witness when he’s testified that 
he was not there. Mr. Haddad is here, presumably at- 
tended the meeting, and I. 

THE COURT: Well he’s merely asking him if he 
knows, whatever source of knowledge he knew it from. 

THE WITNESS: Would you read me that question, 
please? 

THE COURT: Did you know at the time that the 
Haddads, or Mr. Haddad, or either one of the two Mr. 

Haddads, was out in St. Louis, that this business 
28 of the National Conference of Police Associations 
business was being discussed? 

THE WITNESS: That’s what they told me they went 
there for, yes. 


BY MR. SCHLEZINGER: 


Q Well, did you also know they were going to submit 
at that meeting a proposed contract? A No, I did not. 


37 


Q Didn’t you help them prepare a contract? A No, 
I did not. 

Q Are you familiar with the contract that I’m talking 
about? A Later on I saw a paper which apparently 
was considered, which they considered at St. Louis, and 
if you show it to me I may be able to identify it. 

Q Well, I will leave this item now, and put that on 
through Mr. Sidney Haddad. Mr. Cunningham—or, par- 
don me a moment. Now, as director and counsel for 
A.D.M.S., or for the defendant, you advised and repre- 
sented them in connection with their negotiations and 
their problems in the National Conference of Police Asso- 
ciations, did you not? A I would say no to that ques- 
tion. I certainly advised them on some of their problems 
in connection, but I didn’t particularly represent them in 
respect to the National Conference of Police Associations 
Fund at all. For example, I wasn’t in St. Louis or 

Detroit, or any other place. That’s the best answer 
29 I-ean give you, Mr. Schlezinger. I’m trying to be 

cooperative, but I just can’t say yes or no, unless 
it’s a precise question. 

MR. SCHLEZINGER: Your Honor, at this point, if I 
may, I would like to read into the record two of the 
interrogatories and answers thereto. 

THE COURT: Well, now before you read them into 
the record, they must be at variance with what the witness 
has stated at the stand—is that correct? 

MR. SCHLEZINGER: Well, I will say they are part- 
ly. I will repeat the question in the exact phraseology 
of Interrogatory 47. 

* 


* e ° 


30 THE COURT: All right. 
BY MR. SCHLEZINGER: 


Q I will read that: “State whether as director and 
counsel for A.D.M.S. you advised and represented 
A.D.MS. in connection with negotiations with the National 
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Conference of Police Associations whereby a mutual 
fund would be established?” A That’s the question you 
want me to answer? 

Q That’s the question. A I say that I gave them 
advice which undoubtedly had some bearing on their 
activities with the N.C.P.A. I was counsel at that time, 
but I did not represent them in negotiations with 

N.C.P.A.’s representatives particularly. 
31 But you did give them advice which you feel 
undoubtedly had some bearing on those negotia- 
tions, furnished them legal advice to them? A I’m 
quite sure it did, yes. This—I’m giving this advice to 
the defendant, or the— 

Q To the defendant, that’s what we are talking about. 
A That’s right. 

Q And during this period as director and counsel for 
A.D.M.S.— 

THE COURT: Well, now, the period has not been 
identified in the interrogatory. What period are you 
talking about? 

MR. SCHLEZINGER: We are talking about the 
period prior to the execution of the fee agreement, No- 
vember 21. 

THE COURT: All right. 


BY MR. SCHLEZINGER: 


Q_ The period—I have now so far limited all my ques- 
tions to the period covered by the fee agreement. State 
whether this—during this period I take it you acquired 
information concerning A-D.M.S.’s financial condition, its 
general bargaining position, and so on; in fact, its weak 
financial condition. You told me you knew of that. A I 
certainly knew something about it, certainly, of course. 

Q Now, Mr. Cunnnigham, after November 21st, 
32 did you perform any legal services for the National 
Conference of Police Associations? 
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THE COURT: Well, let me ask this question. May I 
suggest this question be asked first. Did he perform any 
legal services for the defendant? 

MR. SCHLEZINGER: Well, that’s the fee agreement. 
He’s performed legal services for the— 

THE COURT: Up to and including November 2st, 
but did he perform any services after that? Did he sever 
his connections with them professionally after that date? 


BY MR. SCHLEZINGER: 


Q Well, after November 21 you continued as a direc- 
tor, did you not, for about two months longer? A Asa 
director yes... 

Q (Interposing) Of the defendant corporation. A 
... but not as counsel, no. 

Q No. And you held conversations with the defend- 
ant after that period? You were on relatively friendly 
terms for a period of time after November 21st? A 
Yes. 


THE COURT: My question is, did he perform any 
professional services as a lawyer for this corporation 
after November 2ist, 1958, or does this purported fee 
arrangement purport to cover all of his professional 
service up to and including that date, and for no further 

period? 


33 BY MR. SCHLEZINGER: 


Q_I believe you testified on direct, and I am not 
questioning it, that you had completed your legal services, 
were all covered by this fee agreement, except perhaps 
by the delivery of bylaws already prepared? A The 
delivery of bylaws is just a manual thing. 

Q That’s right. A That’s covered in the agreement. 
I gave no professional services to the defendant after 
November 21st, 1958. 

Q Allright. Now, in this period after November 21st, 
1958, did you perform any professional services for the 
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National Conference of Police Associations? A What 
do you mean by that? 

Q Did you assist them in any way, perform any serv- 
ices for them? A I will answer the question this way. 
I gave them some advice on some of the statutes involved. 

Q And was that advice involving statutes involved— 
was the reason for their request for that advice, was 
what they were discussing with you, their negotiations 
with the defendant? A I wouldn’t know what their 
reason was. I can only tell you who said what to whom. 

Q Well, suppose you tell us what—who were the in- 
dividuals at the National Conference for whom you ‘were 

giving this advice, what officials? A Well, the 
34 two men I know in the National Conference of 

Police Associations are Royce Givens and Lawrence 
Quimby. 

Q Did they come to you at some time after November 
21, 1958, to ask you for your help? A I'll say yes, yes. 


Q All right, and did they come to you to ask you for 
their help in connection with problems that they felt they 
had with the defendant? A Yes. 

Q And did you render advice to them concerning the 
problems that they asked you about? A Most of them, 
or some of the, yes. 


BY THE COURT: 


Q What were these problems? A Well, they had 
some problems of interpreting the Investment Company 
Act of 1940. Those I will label legal problems. They 
apparently weren’t getting places to their satisfaction 
with the gentleman running A.D.M.S., and they wanted 
to know how things could be gotten along, hurried along. 

Q I am now talking about professional advice exclu- 
sively. A Well, only the first part was professional 
advice. 

Q And nothing other than that? A No. 
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35 MB. SCHLEZINGER: Your Honor, on advice 

of this line, what is and what is not professional 
advice, it is of course our contention that an attorney 
cannot turn around and represent the other side on some- 
thing we might call non-professional advice. He can’t 
start advising them on business matters that directly 
affects the work that he’s done as a lawyer. 

THE COURT: I’m only concerned about professional 
advice. He’s suing for professional fee. You are saying 
as a consequence of his relationship with the defendant he 
turned around and represented the other side, so to speak, 
in matters of a professional character. 

MB. SCHLEZINGER: Well, we do make that conten- 
tion, Your Honor. 

THE COURT: That’s your main contention, isn’t it? 

MR. SCHLEZINGER: That’s right, but we’re also— 
whatever may be termed professional, I don’t think we 
can wear two cloaks. 

THE COURT: Well, you can only wear one as far as 


I am concerned in this litigation. 
BY MR. SCHLEZINGER: 


Q Do you state you did give them advice on the Secu- 
rities Act and certain problems after November 21—is 
that correct? A Meaning legal advice? 

Q Well, it’s advice concerning an Act, a law. 
36 Legal advice is a conclusion of law as to what type 
of advice it is, I suppose. A If I weren’t a lawyer I 
could answer these questions easily. I will say yes to 
that. 

Q And this was advice concerning matters that they 
were negotiating, or bore upon matters that they were 
negotiating with the defendant—isn’t that so? A I 
would say yes to that too. 

Q What was the nature of this advice and approxi- 
mately when was it given? A Well, speaking strictly 
of the legal advice now? 
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Q That’s right. A Well, they came in, first in the 
middle part of December and they had been some place, 
I think Las Vegas, Nevada, with the defendants, and 
somehow or other they, the representatives of the 
N.C.P.A., had come into possession of the offering circu- 
lar, and they saw therein their name, and they apparent- 
ly didn’t like it, went to the Haddads, complained about 
it, and they called me from the Haddads’ office, and they 
came up to see me, and they were a little bit, I might say, 
peeved at somehow or other I got their name in there, 
and I then explained to them some parts of the Securities 
Act, the business of the SEC, having a right to make 
suggestions, and so forth, and they wanted the name in, 
and the name went in. That’s—do you want me to eluci- 

date on all of these? 
37 Q No, let’s go—when did you next see the Na- 
tional Conference, or did they come to you next. 
A For legal advice? 

Q That’s right. A Well, I would say that it was in 
the first week in January. 

Q Of 19597 A Of 1959. 

Q And what help did they ask of you at that time? 
A Well, they wanted to get a better understanding of 
the relations of distributor to fund and them to the fund, 
and so forth, under the Investment Company Act of 1940 
primarily, and I explained to them some aspects of who 
has to have what contract with who, and all that sort 
of thing, which I suppose you’re familiar with. 

Q Now, Mr. Cunningham, did you do anything else 
for them at that meeting, or as the result of that meet- 
ing? A Legal advice? 

Q I’m asking you, did you do anything else? A Yes, 
I suggested to them that they ought to get together with 
the Haddads and get organized and get on with the 
thing. 

Q Did yon also suggest that they ought—that the par- 
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ties ought to enter into a written contract? A I 
38 told them that the parties would have to enter into 

a written contract in order to clear the thing 
through the Securities and Exchange Commission in prop- 
er style. 

Q Did they ask you to help them draft that contract? 
A They asked me to help them, yes. 

Q And did you help them draft that contract? <A 
Yes, I pointed out some parts of the Act which bore on 
it. I knew in general what the structure of the—what 
the two parties wanted was; gave them some wording, 
and Givens took it off. 

Q Isee. So that you did the legal work in connection 
with drafting the first draft of a proposed contract? 
A No, the answer to that is no. I answered the question 
precisely. 

Q You’ve answered it precisely what you did? A 
That’s right. 

Q Now, was that contract—now that contract which 
you drafted at that time, I assume you drafted this for 
the police and handed it to them. A You assume 
incorrectly. 

Q Well, then will you tell me what was correct? 
A I just answered the question. I dictated some lan- 
guage; wrote out some lines; they had some lines; and 
some parts of the Act were paraphrased, and Givens took 

that off with them. 


39 BY THE COURT: 


Q Well, now, for the record, who is Givens? 
A Givens is a policeman who was one of the two men 
representing the National Conference of Police Associa- 
tions, a Metropolitan Washington policeman. 
Q Are you saying Gibbons and Givens? A Givens— 
G-I-V-E-N-S. 
MR. SCHLEZINZER: Your Honor, the original copy 
that we had of this document was filed with the deposi- 
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tion that has been entered in this case. This is a photo- 
static copy of that document. 

THE COURT: So-called Investment Management 
Agreement? 

MR. SCHLEZINGER: No, this would be the second 
of the plaintiff’s depositions. 

THE COURT: The National Conference of— 

MR. SCHLEZINGER: (Interposing) It’s a letter to 
the American Diversified Mutual Securities Company. 

THE COURT: From the National Conference of Po- 
lice Associations? 

MR. SCHLEZINGER: Yes, it’s from the National 
Conference of Police Associations to the American Diver- 
sified Mutual Securities Company, and it does not bear a 
date. 

THE COURT: It doesn’t bear a signature either. 

MR. SCHLEZINGER: And it doesn’t bear a signa- 

tare. 


40 BY MR. SCHLEZINGER: 


Q Mr. Cunningham, I show you this document, 
and have you seen this before? A May I get my glasses 
on the table there? 

(The glasses were handed to the witness.) 

What are these things? 

Q It seems to be a note written in by someone. 

THE COURT: Well, we will suspend to give the Re- 
porter a respite. We will come back a little after 3:00. 

(Short recess.) 

MR. SCHLEZINGER: Your Honor, I wish to apolo- 
gize. I had prepared a trial memorandum to give you 
at the opening of the case. 

(Handed to the Court.) 

(The witness resumed the stand.) 


BY MR. SCHLEZINGER: 


Q Mr. Cunningham, when we recessed, you were exam- 
ining this document. Perhaps for simplification of the 
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record, we should mark this for identification. Which 
would this be, Defendant’s— 
THE DEPUTY CLERK: Number 2. 
MR. SCHLEZINGER: Number 2. 
THE DEPUTY CLERK: Defendant’s Exhibit No. 2, 
for identification. 


41 (Thereupon, letter from National Conference of 

Police Associations, undated, to American Diver- 
sified Mutual Securities Co., Inc., was marked Defendant’s 
Exhibit No. 2, for identification.) 


MR. SCHLEZINGER: Havel offered 1 in? 
THE DEPUTY CLERK: Yes, 1 is in. 


BY MR. SCHLEZINGER: 


Q I now hand you Defendant’s Exhibit 2, for identi- 
fication, and ask you if you have seen it before? A I 
believe I have seen a copy of this document, but without 
the markings. I don’t know any of these markings. 

Q Without the interlineations? A Yes, without the 
interlinations, or whatever else is on there. 

Q Now, do you recognize this as the document that 
was prepared as the result of—pardon me, I will with- 
draw that question. You have testified, I believe, that 
this conference, when the first draft was discussed, took 
place when, early J: anuary? A Right, the first week of 
January. 

Q First week of January in ’59—is that right? A 
Right. 

Q All right. Is this the draft that was discussed at 

that time? A No, we had no draft. 
42 Q Yes. A And as I said in answer to the 
previous question or two, certain notes, scribblings, 
and handwriting, paraphrasing of the, some parts of the 
statutes, were all that came out of that conference. They 
were given to Givens, Givens or Quimby anway. They 
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went away, but that’s the last I saw of it until sometime 
later. 

Q In other words, your testimony is that you helped 
them to prepare material and they subsequently drafted 
the document which includes some of the material which 
you helped prepare? A I presume they drafted the 
document, yes. 

Q That’s right. Do you recognize in this document 
some of the language that you prepared for them or 
assisted them in drafting? A Well, that would be hard 
to answer. 

THE COURT: Well, now, how important is that? 
If he says—he has testified quite categorically that pre- 
sumably in the document as drafted was some of the lan- 
guage he indicated before should be in it, indicated to 
them. 


BY MR. SCHLEZINGER: 


Q Now, you said that after this document— 

THE COURT: Well, now, let me say this. “After this 
document” means nothing for the record. What is that 
document from the standpoint of its identification? 

MR. SCHLEZINGER: It’s Defendant’s Exhibit 
43 2, for identification. I’m not offering it yet. 

THE COURT: No, but I say when you refer to 
it, instead of saying “this document” say whatever it 
happens to be. 

MR. SCHLEZINGER: Yes, I apologize, sir. 

THE COURT: Because I know what it is, but some- 
body else who is reading this record won’t know what we 
are talking about. Do you follow me? 

MR. SCHLEZINGER: That’s right. 


BY MR. SCHLEZINGER: 


Q Well, following the conference in early January, did 
Mr. Givens and Mr. Quimby come to you again? A Yes. 


47 


Q With respect to the proposed contract they were 
negotiating with the defendant? 

THE COURT: Now this is January 59? 

MR. SCHLEZINGER: Early January ’59. 

THE WITNESS: Well, I answered yes to the first 
part of that question. They did come to me again in 
respect to the proposed document they were negotiating 
with the A.D.M.S. group—was that the question? 


BY MR. SCHLEZINGER: 


Q That’s right. A Yes. 
Q And at that time did they discuss with you the 
drafting of a second draft of the proposed contract? 
44 A Yes. 

Q And did they—was the second draft the result 
of negotiations that they had had over the first draft with 
the defendant, did they advise you? A They showed me 
a sheet of paper, a couple of pages, I would say it was, 
and they said as the result of the discussions they had 
been having with the Haddads the thing had boiled down 
to these five or six points on these couple of pages of 
paper. 

Q Isee. And then, using that couple pages of paper, 
and the first draft, did you then assist in the preparation 
of a second draft? A Well I—what I told them then 
was that the legal ramifications of these six or eight 
points. 

Q The points that had been suggested to them by the 
Haddads—is that right. A That they said had. 

Q That they told youhad? A That’s right. 

Q And you advised them concerning these points? 
A That’s right. 

Q And did you also help them in the drafting of any 
of the language for a new draft that was going to take 
into consideration these points? A Yes, I have one— 
I mean, I did, yes, and the one that sticks in my mind, 
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there was some debate about the use of the word 
45 “sponsored.” I suggested they use “onder the 

auspices of” to get rid of the point. All the rest— 
well, I would have to see that sheet to refresh my recol- 
lection. 


BY THE COURT: 


Q Now, this drafting that you were presumably advis- 
ing them with respect to, that was all related to their 
going into this proposition with the part defendant in this 
case—is that right? A Yes, I would say so, yes. 


BY MR. SCHLEZINGEE: 


Q This drafting and all of these drafts is a proposed 
agreement actually of the police with the defendant. They 
are the parties to the proposed agreement, isn’t it so? 
A The one they showed me, they would be. I don’t 
know about your phrase “all these drafts.” 

Q Well, the second one that you discussed with them 
is the same subject, isn’t that right? A The second one 
was a document which I believe they got from A.D.MS., 
a two or three page affair. 

Q That’s right. But again it was something that re- 
lated to a proposed agreement between A.D.M.S. and the 
police—isn’t that right? A Oh, sure. 

Q Now we move on. This second meeting had taken 

place later in January—is that right? A Yes, 
46 about the third week in January, I would say it 
was. 

Q Then do you know whether as a result, or following 
this meeting with you, a new draft was prepared by 
Quimby and Givens and submitted again to the defend- 
ant? A DoI know? Yes, I know that—I know it was 
prepared by Givens and Quimby, and I believe it was— 
well, I really shouldn’t put it that way. That’s my under- 
standing, yes. I don’t really know in the technical sense 
of the word. 
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Q Yes. But it was following the conference with you 
at which they discussed the changes suggested by the 
defendant—is that right? A “Yes, I believe so. 


BY THE COURT: 


Q Do you make a professional charge for your serv- 
ices? A No. 

Q To these people? A Do you mean the N.C.P.A.? 

Q Yes. A No. 

Q Did you ever make a professional charge for your 
services in this matter? A No, to anybody, at the time 
yowre speaking of, January, aren’t you? 


BY MR. SCHLEZINGER: 


Q Yes. Mr. Cunningham, you stated that you 
47 never made a professional charge for your services 
to the N.C.P.A., did you? A That is correct, yes, 

sir. 

Q Did you ever advise the police why you weren’t 
making a charge for these services? A Yes, I would 
say I did. 

Q And why did you tell them you weren’t making the 
charge? A Because there wasn’t much involved and I 
was trying to help to get the parties together to get on 
their way and get this mutual fund off the ground. 

Q Did you give them any other reason? A Well, 
are you referring to the fact my father and brother were 
policemen? 

Q Didn’t you tell them you were glad to do this since 
your father and your brother were police officers? A I 
also told Mr. Sidney Haddad that. That was one of the 
reasons he liked it. 

Q So that you were glad to do this for the police 
without a direct monetary compensation? <A Yes. 


BY THE COURT: 
Q Now, you say you told Mr. Sidney Haddad that. 
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That’s the gentleman who sits here today? A Yes, Your 
Honor. 
Q And when did you tell him that? A Oh, in 
48 August of 58 when we first got together, and he 
was looking for the N.C.P.A. fund. 

Q What did you tell him then? A That my father 
and my brother had been policemen, for whatever that 
was worth. 

BY MR. SCHLEZINGER: 

Q Now, we come down into the, to—I guess you said 
it was about the third week in January that you had had 
this second discussion overa, the discussion over the pro- 
posed changes? A Yes. 

Q That following that, it’s your understanding that a 
new draft was submitted to the Haddads? A I later 
on saw a new draft, and all the people involved told me 
they had been discussing it, so I would say I know it on 
that basis. 

Q Now, early in February, did they, 59, did they come 
to you again for legal advice? A Meaning by they, the 
two police representatives? 

Q The two police officials? A Yes, they came to me, 
yes. 

Q And with respect to difficulties they were encoun- 
tering in their negotiations with the defendant? A Yes. 

Q And you discussed these things with them? 
49 <A I discussed that thing with them. 

Q I see. Did you also furnish them a written 
legal opinion earlier in January? A I did. 

Q This is early in Febraary—I wish to correct that. 
And did this written opinion that you furnished them 
telate to the defendant? A Yes. 

Q What was the subject matter of the written opinion? 
A Well, if you will show me what you're talking about, 
I will tell you. 

MR. SCHLEZINGER: Pardon me, before you answer 
this, so the record will be clear, I would like to have 
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marked as Defendant’s Exhibit 3, for identification, a 
letter dated February 11, 1959, signed by Elmer M. Cun- 
ningham, addressed to Royce L. Givens and Lawrence B. 
Quimby of the National Conference of Police Associations 
re: American Diversified Mutual Securities Company. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 3, 
for identification. 

(Thereupon, the letter, dated February 11, 1959, signed 
by Elmer M. Cunningham, and addressed to Royce L. 
Givens & Lawrence B. Quimby, was marked Defendant’s 

Exhibit No. 3, for identification.) 
50 (The exhibit was handed to the witness.) 
THE WITNESS: Now, what’s the question? 


BY MR. SCHLEZINGER: 


Q Well, I think the subject matter expresses it, but I 
asked you—this is your letter, is it not? A Yes, it is. 

Q And this letter relates to the use of the name of 
the National Police and the offering circular of the de- 
fendant—is that not correct? A That’s correct. 

Q In this letter you advise the police association— 

MR. RHODES: May I interrupt. I object. The letter 
will speak for itself. 

THE COURT: Well, I assume you advised him not 
to permit it to be done 

MR. SCHLEZINGER: No, advised the police associ- 
ation— 

THE COURT: Not to permit the name, and then— 

MR. SCHLEZINGER: IN the offering cireular—isn’t 
that correct—that they might have liability?’ Pardon me, 
I will just admit the—I’ll introduce the— 

THE COURT: Im other words, the letter is in evi- 
dence for what it purports to represent. 


52 MR. SCHLEZINGER: I now offer in evidence— 
this has been identified by the witness as his letter. 
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I now offer in evidence as Defendant’s Exhibit 3, the 
Defendant’s Exhibit. 


(Thereupon, the letter, dated February 11, 1959, signed 
by Elmer M. Cunningham, and addressed to Royce L. 
Givens & Lawrence B. Quimby, previously marked De- 
fendant’s Exhibit 3, for identification, was received in 
evidence.) 


THE COURT: And it’s advice to the extent that he 
advises against the use of the named police. 

THE WITNESS: No, I beg your pardon, Your Honor, 
to not render any advice, but the ramifications of using it. 


BY THE COURT: 


Q Well, now here, Mr. Cunningham, this letter that 
you wrote relates to advice that you are giving. You 
say: “Dear Royce and Larry: You have inquired as to 
any possible liability from the National Conference of 
Police Associations under any offering circular used by 


American Diversified Mutual Securities Company in sell- 
ing stock.” That was the advice that was asked. 
53 A That’s right. 

Q And you say that should not be done, so 
that’s the amswer you gave. A No, I don’t say it 
shouldn’t be done. I point out what flows from its being 
done under certain circumstances. 

Q You suggest that it not be done? A I don’t make 
any suggestion in there. I point out that it’s used under 
certain circumstances, certain things may happen, and 
on the other hand if the two parties get together it doesn’t 
make any difference, but it speaks for itself. 

Q Well, the last paragraph says, “As I told you, I 
give you this opinion to N.C.P.A. without charge as a 
contribution.”—so you gave them advice without charge. 
All right, thank you. It’s a question of semantics, opin- 
ion, advice, counsel. 
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BY MR. SCHLEZINGER: 


Q Now, with respect to the use of the name of the 
police association in the original offering circular, you had 
been counsel for the defendant when that offering circular 
had been submitted for approval to the Securities and 
Exchange Commission, had you not? A That’s correct. 

Q And you were counsel when the name of the Na- 
tional Conference of Police Associations was used in it? 

A Yes, when it was put in it. 
54 Q When it was put init? <A Yes. 

Q Now, following Defendant’s Exhibit 3, the 
letter, did Mr. Quimby and Mr. Givens again come to 
you with respect to their negotiations with the defendant? 
A No, they did not; after that date, no. 

Q Did you ever diseuss with Mr. Quimby and Mr. 
Givens after that date their problems in negotiating with 
the defendant? A Yes. 

Q When did you discuss this with them. A Well, 
there was a roundtable meeting at February 20, I think 
it was, at which the two Messrs. Haddad, Mr. Jacobson, 
Mr. Quimby and Mr. Givens and I were present. 

Q I see. Now this meeting was in your office, wasn’t 
it, in the law office? A It was the conference room of 
the law firm I was with. 

Q That you were with. Now, was a draft of a con- 
tract discussed at the meeting of February 20? A Yes. 

Q This draft was put on the table by which side? 
A Well, I don’t know that, but I know where the draft 
came from. 

Q Where did it come from? 

Q The document as it stood after the middle of 
55 January and into the first week of February, and 

so forth, was given to me and a so-called clean 
copy was made with some revamping of grammar and 
three or four paragrahs were added at the end; given to 
Quimby for his sayso, explaining their relation to it, the 
extent of their authority. 
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Q Now, you say when it was given to you, it was 
given to you. It was given to you by Quimby and Givens 
_isn’t that right? A Yes, I believe so. 

Q And then you put it into sort of a final form docu- 
ment, did you not? A Yes, but the American Diversi- 
fied men knew that. 

MR. SCHLEZINGER: I ask there be marked for 
identification now as Defendant’s Exhibit 4, this letter, 
unsigned, but addressed to American Diversified, dated 
February 18, 1959, with an attached—we don’t need the 
covering letter actually—ask to be marked for identifica- 
tion, a proposed letter agreement, dated February 18, 
1959, addressed to American Diversified Mutual Securities. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 4, 
for identification. 


(Thereupon, the proposed letter agreement, dated Feb- 
ruary 18, 1959, addressed to American Diversified Mutual 
Securities Co., was marked Defendant’s Exhibit No. 4, for 


identification.) 
56 BY MR. SCHLEZINGER: 


Q Mr. Cunningham, I show you Defendant’s Ex- 
hibit 4, for identification, and is this the draft of agree- 
ment that you put into final form for submission at the 
meeting of February 20. 

THE COURT: Now, what meeting is this? 

MR. SCHLEZINGER: This is the meeting— 

THE COURT: I know, but meeting between whom? 

MR. SCHLEZINGER: Between the parties. 

THE COURT: All of the parties? 

MR. SCHLEZINGER: This is the meeting—as I take 
it, Mr. Cunningham has testified that present were the 
Haddad brothers, representing the defendant corpora- 
tion; Mr. Quimby and Mr. Givens of the police; and Mr. 
Cunningham was present, and Mr. Jacobson was present. 

THE COURT: All right. 

THE WITNESS: May I see that covering letter. 
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BY MR. SCHLEZINGER: 


Q Yes. 

(Handed to witness.) 

A I don’t remember ever seeing the covering letter, 
but I do know before the meeting on February 20, a clean 
copy was run and I believe it was February 18—I 

wouldn’t be a bit surprised, and this looks like it. 
57 Q And it was run by you? <A I had it typed, 
yes. 

THE COURT: This is a letter of—what is the date, 
February 4th in defendant’s— 

MR. SCHLEZINGER: February 18, 1959. 


BY MR. SCHLEZINGER: 


Q You had it typed, and you had it typed for the 
N.C.P.A. at their request and you handed it to them— 
is that not correct? A No, that is not correct. I had 
it typed with the knowledge of all the parties who were 
about to confer so they would have a clean copy to 
discuss. 

Q And who did you hand this clean copy to? <A 
Each one of them got a clean copy. 

Q You handed it out at the meeting—is that right? 
A I think it went over before the meeting to the Had- 
dads. I’m not sure of that. 

Q Went over from whom? <A From me. I had it 
typed. There’s no question about that. 


BY THE COURT: 


Q Well, did the Haddads ever raise any question as 
to your right in the circumstance to presumably repre- 
sent the National Conference of Police Associations at 
this time when this letter went over to them? A They 

hadn’t as far as I am concerned until just before 
58 I brought suit. 
Q Was anything said at the meeting of Febru- 
ary of 1959? A No. Do you mean about that? 
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Q Yes. A No. 

Q And when did you make your demand upon them 
for the payment of the fee? You filed suit March the 
31st—that’s eleven days, or thirteen days after—well forty- 
three-days after this meeting, a month and thirteen days. 
Did you have any discussion with the Haddads before you 
filed suit with reference to your fee? A Yes, they paid 
$300 in the beginning of March. 

Q March of 1959 A 59, yes. And then I hap- 
pened to see a copy of an offering circular, new issue, 
and that they had money on hand, whereas they had been 
saying they didn’t, so I called them up and fussed about 
it, and they stalled around until the suit started. 

Q What do you mean, they stalled around? They told 
you they weren’t going to pay you—is that it? A No, 
as a matter of fact, Frederick Haddad said that he’d pay 
the whole amount, but he wanted to pay it in some kind 
of installments, and I said what kind, and he wasn’t very 

clear on it. His brother called me up at my house 
59 along the same lines, and I suggested they pay 
half and Sidney half. 

Q Now, his brother—which brother? A Sidney 
Haddad. 

Q There’s William— A Frederick and Sidney. 
William Haddad lives in New York City. 

Q Whose the accountant? A Well, the accountant 
is Fred Haddad. 

Q And William is in what business? A Newspaper 
business. 

Q He’sa journalist? A Journalist. Sidney Haddad, 
at any rate, he said what arrangements could we make, 
and I said something in the nature of half and half, but 
he didn’t like that, so I said OK. 

Q Well, when did you first know this conflict of inter- 
est was being set up in the nature of unprofessional con- 
duct against you with reference to your suit for fee? 
A Well, just at that time when I called Fred Haddad 
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again—this would be just before the suit started—and 
told them if he didn’t pay I would have to sue, and he 
said, ‘‘Well, I’m going to sue you for breach of fiduciary 
obligation.”—in our language. I don’t know what he 
used, 
Q Well, now, he was the one who was speaking 
60  toyou. What language did he use? A Well, I'm 
not sure those were his exact words, but he meant 
to make that statement, and as a matter of fact, I remem- 
ber in my anger referring him to the Grievance Com- 
mittee, and telling him where it could be found, and— 


63 CROSS-EXAMINATION—(Continued) 
BY MR. SCHLEZINGER: 


Q Mr. Cunningham, when we recessed yesterday eve- 
ning I believe we were just getting to the meeting of 
February 20, 1959. Now, you had arranged this meeting, 
had you not, of February 20, 59? A At the request 
of the parties, yes. 
Q And you attended the meeting? A Yes, I was 
there. 
Q What was your function at the meeting? A At 
the beginning of the meeting I announced my function, 
namely to preside and maintain order, to answer questions 
on the law that the police representatives might ask, and 
to have nothing to do with the negotiation which were 
to be undertaken by the parties, and of course they had 
their counsel. 
Q Now, you announced at the beginning of the meeting 
you would ask legal questions only of the police associa- 
tion—is that not right? A I would answer? 
64 Q That the only legal question you would an- 

swer would be those of the police association— 
is that correct? A Yes, substantially correct. They 
had another lawyer there. 
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Q That’s right. A I can’t volunteer to answer 
questions for them. 

Q In fact, you asked that they have another lawyer 
there, had you not? A Yes. 

THE COURT: When you say they had another law- 
yer, whom do you refer to now? 

THE WITNESS: I refer to the defendant, American 
Diversified. 

BY MR. SCHLEZINGER: 


Q You had suggested the defendant have another law- 
yer there? A Yes. 

Q And you announced at the opening of the meeting 
that you would answer questions only of the police? 
A Answer questions which the police might ask about 
the law, the Investment Company Act, and the Securities 
Act and possibly corporation law. 

Q And following the close of the meeting you pre- 
pared the final contract or final draft? A At the re- 

quest of both parties. 
65 Q And you submitted the final contract to Mr. 

Quimby and Mr. Givens of the police—is that right? 
A I gave it to Mr. Givens to do with it what he wanted 
to. 
MR. SCHLEZINGER: I now ask that this document, 
a letter addressed to American Diversified Mutual Securi- 
ties Company, dated March 2d, 1959, on the stationery 
of the National Conference of Police Associations, and 
signed by Mr. Givens and Mr. Quimby be marked for 
identification as Defendant’s Exhibit ‘No. 5. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 5, 
for identification. 


(Thereupon, letter dated March 2, 1959, to American 
Diversified Mutual Securities Co., signed by Mr. Givens 
and Mr. Quimby, was marked Defendant’s Exhibit No. 5, 
for identification.) 
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BY MR. SCHLEZINGER: 


Q Mr. Cunningham, I now hand you Defendant’s 
Exhibit No. 5, for identification, attached to which is a 
letter agreement, or proposed letter agreement between 
the parties. This is the final agreement that you pre- 
pared after the February 20 meeting, is it not? 

MR. RHODES: Excuse me, Mr. Schlezinger, is that 
agreement attached as a part of the exhibit which you 
just had marked? 


MR. SCHLEZINGER: Yes. 
66 MR. RHODES: Thank you. 

THE WITNESS: What was the question again 
—with or without the signatures? 


BY MR. SCHLEZINGER: 


Q This agreement here. A This looks like the agree- 
ment that I had typed, yes. If you want to use the word 
“prepared” in that sense, yes. 

Q Well, at the meeting of February 20... A (In- 
terposing) Yes. 

Q .... there was a proposed agreement discussed 
between the parties—isn’t that right. A Correct, that 
is right. 

Q As a result of those discussions there were certain 
changes made from the draft presented at the beginning 
of the meeting—isn’t that right? A That’s correct. 

Q You made notes of those changes or whatever else 
took place and you then put the document in final form, 
did you not? A No, that is not correct. I did not 
make notes, but at the end of the meeting I said, “Well, 
what happens now?’ And they said—I think actually 
it was William Haddad, but it could have been anybody— 
“Well, let’s get it typed.” I said, “Am I supposed to do 
something???’ And both sides said, ‘“‘Well, you have it 
typed.” And I said to them, “Well, in that case I want 

to know exactly what it is you’ve agreed on here.” 
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67 So we went back over the changes, which I inter- 

lined on the draft, and which I read aloud to them, 
and having done that, the conference broke up and the 
document was typed. 

Q And then you took it back to your office, or you 
were in your office; you had it typed in final form, and 
you then presented it to Mr. Givens or Mr. Quimby? Is 
that right? A I think I mailed it to Mr. Givens. 

Q And this is the document? A It looks like it, yes. 

MR. SCHLEZINGER: Your Honor, I now offer into 
evidence this document dated March 2d, 1959. I offer 
it into evidence as Defendant’s Exhibit 5. 

MR. RHODES: I have no objection to the draft of 
the so-called March 2d agreement. The witness hasn’t 
been questioned or admitted any knowledge of the letter 
of transmittal by the National Council of Police Associ- 
ations, and I object to the admission of the letter of 
transmittal. 


BY THE COURT: 


Q Well, what was the upshot of this whole business? 
Did this police group go into the arrangement with the 
corporation—company? A I understand they didn’t, 
Your Honor. Do you mean sometime later? 

Q Well, immediately, first. A Beg pardon? 

68 Q Immediately first—you say a contract was 

drawn up. That’s the inference I drew. A I un- 
derstand they never went on with the Mutual Fund. 

Q Do you know why they didn’t? A No, I don’t. 

Q And when did you get that understanding, or when 
were you advised of it? A After this case started. I 
think I actually learned of it in August. 

MR. RHODES: Your Honor, if I may clarify a point 
here. I don’t know whether there’s a possibility of mis- 
understanding, but the defendants, Mr. Frederick Haddad 
answering on behalf of the defendant, in request for 
admissions made by him on June 22d, 1959, in Request 
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No. 53c, admits that this March 2d agreement was there- 
after signed by the National Conference of Police Asso- 
ciations. 

MR. SCHLEZINGER: Well, pardon me, Your Honor, 
the document will speak for itself. It was signed by Mr. 
Givens and Mr. Quimby, but it was never then approved. 
That was subject to approval by the National Conference 
itself. It is not signed by the National Conference as 
such, and therefore never came into effect. Am I clear? 
You are objecting to the transmittal letter—is that it— 
but not to the document itself? 

MR. RHODES: That’s correct. 

MR. SCHLEZINGER: It’s perfectly agreeable 

69 with me, Your Honor, to take off the transmittal 

letter and introduce the document itself as Defend- 

ant’s Exhibit 5, the document itself having been identi- 

fied by Mr. Cunningham as the final draft that was at 

least typed in his office after the meeting of February 

20th, and was submitted by him to Mr. Givens. So I now 
offer the— 

THE DEPUTY CLERK: Yon just want this in? 

MR. SCHLEZINGER: No, just this part. I withdraw 
the transmittal letter and offer the letter agreement of 
March 2d. 

MR. RHODES: No objection. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 5, 
in evidence. 


(Thereupon, leter dated March 2d, 1959, to American 
Diversified Mutual Securities Co., signed by Mr. Givens 
and Mr. Quimby, previously marked Defendant’s Exhibit 
No. 5, for identification, was received in evidence.) 


BY MR. SCHLEZINGER: 


Q Tell me, Mr. Cunningham, did you advise the de- 
fendant, or any official of the defendant, prior to the 
meeting of February 20, 1959, that you intended to serve 
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as the legal advisor, as counsel to the National Confer- 
ence of Police Associations at that meeting? A ‘Well, I 
don’t know what words I used, but they certainly knew 

that I was going to be there, yes. Since I made 
70 +‘ the arrangements partly at their request, and since 

it was going to be held in the conference room in 
the law office where I was then associated, they knew I 
was going to be there. 

Q Did you ever advise them that you were going to 
be there for the purpose of advising the National Confer- 
ence of Police Associations? A Well, I advised them 
at the beginning of the meeting, as I said before, Mr. 
Schlezinger. 

Q At the beginning of meeting, but not prior to it? 
A I don’t remember about prior to that, but I certainly 
did it then. 

Q I see. And you advised them before the meeting 
that you would be present at the request of the police 
assocition—is that right? A I don’t know if I said at 


the request. I was obviously present there to give the 
police such legal, technical advice as they might require, 
and to try to preserve order and get on with the thing. 

MR. SCHLEZINGER: I would now, Your Honor, 
like to read into the record, which bears upon these ques- 
tions, Interrogatory 55 and the answer thereto, that is, 
Defendant’s Interrogatory 55. 


BY MR. SCHLEZINGER: 


Q Interrogatory 55: “State whether you advised 
ADMS that you intended to act as counsel to rep- 
71 ~__—iresentatives of the National Conference of Police 
Associations at the meeting of February 20, 1959? 
Answer 55: No, only that I would be present at the 
request of NCPA.” 
Now, we have just been discussing, Mr. Cunningham, 
this contract of March 2d, Defendant’s Exhibit No. 5. 
Did you ever discuss orally or in writing, or did you 
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shortly after the meeting of February 20, discuss orally 
or in writing the contract, your presence at the meeting 
of February 20, and so on, with Mr. Bill Haddad? A 
Yes. 

MR. SCHLEZINGER: I now ask that this document 
be marked for identification as Defendant’s Exhibit No. 
6. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 6, 
for identification. 


(Thereupon, letter dated February 27, 1959, to Mr. 
William Haddad, signed by Elmer M. Cunningham, was 
marked Defendant’s Exhibit No. 6, for identification.) 


BY MR. SCHLEZINGER: 


Q Defendant’s Exhibit 6 is a letter of February 27, 
1959, to Mr. William F. Haddad, in care of the New York 
Post, signed by Elmer M. Cunningham, and on the station- 
ery of law offices of Roberts and McInnis. This is your 
signature—this is your letter, is it not? A My signa- 

ture and I think that’s my letter, yes. 
72 Q Would you please read to the Court, Mr. 

Cunningham, the paragraph beginning, the final 
paragraph on page 1 of this letter? A (Reading) 
“The preparation of this contract, let it be clear, has no 
bearing whatsoever on the payment of the amount owed 
to me by your brothers. It is work done for NCPA at 
NCPA’s request. It is not chargeable to ADMS or to 
any police fund now or hereafter. On the form and legal 
significance of its language I am responsible solely to 
NCPA. On the substantive decisions reflected therein I 
have no responsibilities, since all of those decisions were 
made by the representatives of NCPA.’”’ Is that all? 

Q Is that the paragraph? A No, another sentence: 
“T do not intend to let anyone in NCPA or ADMS think 
that the payment of a fee for legal services rendered 
ADMS is in any way contingent on or related in any way 
to the actions of NCPA or vice versa.” 
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Q Now, in this paragraph that you have just read, 
you stated that the preparation of this contract, and it’s 
the contract of March 2d. the letter makes clear, is work 
done for NCPA at NCPA’s request, and that on its 
form and legal significance you’re responsible solely to 
NCPA. 

MR. SCHLEZINGER: I now offer in evidence De- 
fendant’s Exhibit 6. 

MR. RHODES: No objection. 
73 THE DEPUTY CLERK: Defendant’s Exhibit 
No. 6, in evidence. 


(Thereupon, letter dated February 27, 1959, to Mr. 
William Haddad, signed by Elmer M. Cunningham, pre- 
viously marked Defendant’s Exhibit No. 6, for identifica- 
tion, was received in evidence.) 


MR. SCHLEZINGER: Your Honor, in the Motion 
for Summary Judgment that was filed in this case by the 
plaintiff there was filed with that motion affidavits by Mr. 
Givens and Mr. Quimby of the National Conference of 
Police Associations, in support of the motion and upon 
which affidavits the plaintiff relied in requesting a Motion 
for Summary Judgment. I would now like to read into 
the record as admissions adopted by the plaintiff certain 
paragraphs from those affidavits. 

THE COURT: Well if the affidavits are germane I 
don’t think you ought to take paragraphs out of context. 
If there’s a Motion made for Summary Judgment, the 
effect of that is, the effect of the old demurrer, the plaintiff 
comes in and gets all of the facts from the other side. 

MR. SCHLEZINGER: That’s right. 

THE COURT: So all of the facts from the other side 
have been admitted if you refer to the Motion for Sum- 
mary Judgment. Why do you want to pick a paragraph 

or two out of the affidavits? 
74 MR. SCHLEZINGER: Because these are para- 
graphs dealing specifically on these negotiations. 
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We have not—I’m representing the defendant—we have 
not of course cross-examined the affiants. 

THE COURT: The plaintiff says, as I understand 
the Motion for Summary Judgment, admitting everything 
you say, we still think that we are entitled to recover as a 
matter of law, because what you claim to be facts of a 
nullification character, are not facts of that character. 

MR. SCHLEZINGER: But the plaintiff, I believe, 
Your Honor, does more than that. The plaintiff says, in 
support of my position, here is the sworn testimony of 
these two gentlemen, and my position is buttressed by 
that sworn testimony. Now, we of course have not 
cross-examined those affiants, but there are certain state- 
ments that they have made, all of their statements have 
been accepted by the plaintiff, and are admissions of the 
plaintiff. He came into this Court and relied on them. 
We have not cross-examined them, but there are certain 
paragraphs in there which have a bearing on this situa- 
tion which the plaintiff has adopted, the admissions. I 
believe, Your Honor, that that is the rule in the—I call to 
your attention, or would like to cite. . . 

THE COURT: What rule are you talking about? You 
say you believe that is the rule. I assume you are refer- 
ring to one of the Rules of Civil Procedure. 

75 MR. SCHLEZINGER: No, Your Honor, I mean 
decisions of the Court, I mean. I don’t mean the 
rule. 

THE COURT: Well with reference to what? Do you 
mean in the matter of evidence? 

MR. SCHLEZINGER: Yes, that the plaintiff is bound, 
that these constitute admissions of the plaintiff, and that 
we may introduce them into evidence on the trial on the 
merits. 

THE COURT: Well, I don’t know what they are. 
What are they? What is the gist of these admissions? 

MR. SCHLEZINGER: Well, they really talk about 
their dealings with Mr. Cunningham. I would like to— 
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THE COURT: Well, I know, but what is their gist of 
their dealings? What do they say in gist or substance? 

MR. SCHLEZINGER: In gist they say they came to 
him—I believe it follows the line of this testimony—they 
came to him in mid-December, they came to him again in 
later December to discuss the problems they were having; 
that they asked him to help him draft—that he suggested 
that a written contract be prepared; that they asked him 
to help them in drafting it; that he did help them in 
drafting it. 

THE COURT: He’s already testified to that, hasn’t 
he? 

MR. SCHLEZINGER: Well, I think that there are 

certain “disads” in substance to that, but I think 
76 ~— there are certain conflicts in that their admissions 
leave, their statement— 

THE COURT: He’s testified that he did all of those 
things and that he charged no fee because of the fact that 
he was doing it voluntarily and because of the further fact 
that he had a more or less of a sentimental reason, that 
his brother and father were policemen. That is what his 
testimony comes down to. Now, how does that testimony 
differ in any way from these affidavits? 

MR. SCHLEZINGER: Well, if you consider the record 
clear, if the record is clear that Mr. Cunnningham, be- 
ginning with December and coming through these various 
drafts, served as a legal advisor in this matter to Mr. 
Quimby and Mr. Givens who were representing the Na- 
tional Conference of Police Associations, that he assisted 
them in drafting documents, helped prepare those docu- 
ments, the documents that have been introduced into evi- 
dence, and that at the meeting of February 20 he again 
served as their legal advisor, if that record is clear, why 
of course we don’t need these admissions. 

THE COURT: I think Mr. Cunningham himself, with 
reference to interrogation by the Court, in relation to one 
of these exhibits, and other forms, said, it was my opin- 
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ion, quote, and with some little conversation with him in 

question form by the Court and the witness to the effect 

that the opinion meant legal advice. Yes, I will conclude 
that. 

77 MR. SCHLEZINGER: As a matter of fact, 
Your Honor, I have no objection to the entire affi- 

davits going in. 

THE COURT: Well, put them in. 

MR. RHODES: May it please the Court, the affidavits 
offered in support of the plaintiff’s motion for Summary 
Judgment were offered for the limited purpose of showing 
an absence of any disputed questions of fact. They do 
not purport to be comprehensive detailed descriptions of 
every event. The witnesses are available. 

THE COURT: I am only allowing them in, Mr. 
Bhodes, for limited purpose in the nature of cumulative 
evidence in relation to the testimony the plaintiff has al- 
ready given, and that’s all. 

MR. SCHLEZINGER: Your Honor, I now offer in— 
may I offer in evidence the documents attached to the 
motion that were filed? 

THE COURT: Yes, with that limited observation. 

MR. SCHLEZINGER: Well, they are the ones—I will 
get them. And I would like to be clear, Your Honor, on 
the limited— 

THE COURT: Well, as I understand what you are 
saying to me is this: We have certain affidavits here 
which were filed by the plaintiff in support of his motion 
for summary judgment. They are the affidavits of other 
persons other than the plaintiff himself, and they contain 

information in the nature of admissions which we 
78 think should be binding upon the plaintiff. 
MR. SCHLEZINGER: That’s right, Your 
Honor. 

THE COURT: I concur, except they are not binding 

in a blanket sense. We are concerned here with one 
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phase of the evidence, that is, whether or not this plain- 
tiff in the circumstances, from the point of view of your 
case, actually was acting as counsel or legal advisor to 
the National Conference of Police Associations, and so 
therefore that evidence is being offered in support of that 
claim—isn’t that right? 

MR. SCHLEZINGER: That’s right, Your Honor, and 
that’s the purpose for which I am offering them. 

THE COURT: That’s why I say it is limited to that 
and that only. 

MR. SCHLEZINGER: That’s right, Your Honor. 

THE COURT: All right. 

MR. SCHLEZINGER: I now offer as Defendant’s Ex- 
hibit 7 the affidavit of Lawrence B. Quimby. 

THE COURT: In other words, I am not going to let 
them go into the record and later on for some reason or 
other you should conclude they should be evidence of 
something else. They are going in for the purpose that 
you indicated, and I’m making absolutely certain about 
the record— 

MR. SCHLEZINGER: That’s right, I’m offering them 
as support, as additional admissions of the plaintiff in 

that respect. The affidavit of Lawrence B. Quimby 
79 which number would that be? 
THE DEPUTY CLERK: That’s number 7. 

MR. SCHLEZINGER: Number 7. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 7, 


in evidence. 


(Thereupon, the Affidavit of Lawrence B. Quimby was 
marked Defendant’s Exhibit No. 7, and received in evi- 
dence.) 


MR. SCHLEZINGER: And the affidavit of Royce L. 
Givens is Number 8. 
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REDIRECT EXAMINATION 
BY MR. RHODES: 


Q Mr. Cunningham, you have testified, as I un- 

80 derstand it, that you gave certain professional ad- 

vice to Mr. Givens and Mr. Quimby, the represen- 

tatives of the National Conference of Police Associations, 

on the requirements of the Securities Act, the Invest- 

ment Company Act, and certain corporation law—is that 
correct? A That’s right, yes, sir. 

Q Now, did the defendant, or the Haddads represent- 
ing the defendant, to your knowledge, know that you were 
giving such advice to Givens and Quimby on any occa- 
sions? A Yes. 

Q Would you briefly identify the occasions and the 
knowledge that they had of those events? A Well, they 
knew that Quimby and Givens were coming to my office 
in about the middle of December, so I understand, be- 
cause when Quimby called to say he was coming, he said 
he was phoning from Fred Haddad’s desk, in front of 
Fred Haddad and Sidney Haddad. They wanted to talk 
about why the NCPA name was in the offering circular. 

Q That was December 1958? A Yes, middle to pos- 
sibly third week of December, 1958. Actually on that oc- 
casion I gave them no advice at all, but rather explained 
to them why it was that the NCPA name was in the 
offering circular. In February 9, Fred Haddad himself 

called to say that Quimby and Givens were on their 
81 way to my office, I think it was, to ask me about 

the possible liability involved in having NCPA’s 
name in a new addition of the offering circular, and as a 
matter of fact, it’s in the admissions. I think he offered 
to pay for the advice at that time. 

Q Did you bill him, or did he pay you for that advice? 
A No, he didn’t pay me and I didn’t ask him to, and 
didn’t bill him, and to the contrary I told him I didn’t 
think that would be proper in the circumstances. I billed 
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nobody for the advice. As far as the February 20th 
meeting is concerned— 

Q Excuse me, Mr. Cunningham, before we get away 
from the February 9 meeting, was it as a result of that 
meeting with Messrs. Givens and Quimby that you wrote 
a letter which has been introduced into evidence here, 
bearing that approximate date? A Yes, I wrote the 
written opinion—I think it’s February the 11th—to avoid 
confusion, to put down just exactly what it was I’d said. 
Do you want me to go on? 

Q Yes, I interrupted. You were about to mention 
some other occasion, I believe. A Well, the February 
20th meeting was, so to speak, generated by the defend- 
ant. 

Q How did that come about? A I returned from a 
business trip to New York and found that William Had- 

dad had called me apparently when he was in 
82 Washington. 
Q When was that as nearly as you can figure it? 
A Well, it was the end of January. I happened to re- 
member because I’d been to New York because my mother 
died. Within a couple of days, or next day, I wrote him 
a little note saying I was sorry I had missed him and if 
there was anything I could do for him, to let me know. 
I then went back to New York and received a phone call 
at a home in Bronxville from William Haddad who 
wanted very much to see me, and since I was going to be 
in Manhattan the following day we agreed to meet at the 
press room at City Hall, so they knew all about that. 

Q Now, at the time of the meeting at the press room 
of City Hall, what if anything was said by Sidney Had- 
dad concerning— A (Interposing) Nothing by—Sid- 
ney wasn’t there. 

Q I beg your pardon, William Haddad? A Well, he 
told me they had been negotiating, he and his brothers, 
with Givens and Quimby, that they hadn’t come to agree- 
ment, or gotten an agreement, or something. It seemed 
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to be some confusion and he seemed to think that I could 

do something about it, apparently with the idea that the 

police thought well of me and had confidence in me, and I 
told him that I didn’t have anything to do with it, 

83 and they obviously weren’t going to do what I told 
them to do, but that I— 

Q Who is the “they” referred to? A Meaning Giv- 
ens and Quimby—but that I thought it was Sidney Had- 
dad and Frederick Haddad’s vagueness and ambiguity 
that was getting to be annoying, and that he, William, 
ought to get into the act, and he had been in it, and he 
said he wanted to see it through, and I told him the thing 
to do was sit down around the table and hammer it out, 
and he said he would like to do that. 

Q Did he ask that you make any efforts to— A I 
told him I would be glad to get the parties together if 
it would do any good, and he said he would come back 
to Washington. 

Q And as the result of that did you undertake to set 
the meeting between the parties? A Yes, when—as 
we have stated here, it so happened that Givens and 
Quimby came on February the 9th because of the NCPA 
name in the new offering circular problem, and I told 
them—I had just come back that very weekend, to wit, 
on Saturday, that I had seen William Haddad, that he 
seemed to want to get on with it, and they expressed 
some confidence and so forth in William Haddad, so I 
said, “Well, if you want to meet, you can use the con- 

ference room, and I called him up, and we set the 
84 meeting for February 13th, that was a Friday, and 
that he had some engagements, and it was— 

Q (Interposing) Who is the “he” referred to? A 
William Haddad called from New York to say he couldn’t 
make it, so we put it over a few days and that was the 
meeting of February 20. 

Q Now, you mentioned in your letter to William 
Haddad, dated February 27, 1959, which is Defendant’s 
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Exhibit 6, something about your responsibility with re- 
spect to the language in the, what came to be the March 
2a draft, as being to the National Conference of Police 
Associations. Why was it that you did not feel that you 
had a responsibility to the American Diversified Mutual 
Securities, the defendant, in that respect? A Well, I 
wrote that letter to William Haddad because when I called 
Fred Haddad on the phone—I think it was that morning 
or the afternoon before—I got the impression that he 
thought the language of this March the 2d agreement 
would have some bearing on whether I did or didn’t get 
paid the amount due from November 2ist. 

Q Excuse me, Mr. Cunningham, I was interested in 
why, the reason for the expression in your letter to the 
effect that you felt that your responsibility for the lan- 
guage in the letter was responsibility to the police associ- 
ations, Why was it you did not feel you had a responsi- 

bility toward the defendant with respect to the 
85 language? A Well, they had a lawyer. I mean 

the point of the thing at the meeting was, Cun- 
ningham, you have it typed up, and as far as if I made 
any mistakes or anything like that, well, probably nobody 
could have called me to account, but if it was, it was 
given to Quimby becanse the Haddads, the defendant, had 
a lawyer there, Jacobson, who presumably looked at it. 

Q Now, either prior to the November 21, 1958 fee 
agreement, or subsequent to that, did you ever bill, or 
receive the payment of any legal fee from the National 
Conference of Police Associations, or from Mr. Givens, 
or from Mr. Quimby? A Could you state that date 
right? 

Q I say either prior to or subsequent to November 
21, 1958, did you ever bill them for a fee, or receive a 
fee? A No. 

Q Now, subsequent to the November 21, 1958 fee agree- 
ment with the defendant, did you ever bill the defendant, 
or receive the payment of any fee from the defendant 
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for legal services rendered subsequent to November 21, 
1958% A No, never did. 

Q Now, I believe that it has been inferred that as 
a result of your efforts you somehow aided the Conference 
of Police Associations to the detriment of the defendant. 
Did you at any time ever disclose to Mr. Givens, Mr. 

Quimby, or to anyone else connected with the Police 
86 Associations any confidential information that you 

had obtained while counsel for the defendant? A 
No, I didn’t. As a matter of fact, I didn’t disclose really 
any information. 

Q Now, a reference was made to your knowledge of 
the, I believe the term was weak financial position of the 
defendant. Now, isn’t it the fact that in the offering 
circulars that are filed with the Securities and Exchange 
Commission it is required that there be financial, or state- 
ment of the financial position of ADMS in this particular 
case? A Yes, that’s required under the rules. 

Q And that financial information was obtained by you 
how? Did you have personal knowledge, or was it fur- 
nished to you by— A (Interposing) No, they had an 
accountant—I can’t think of his name—who drew up the 
financials and I think Frederick Haddad drew up part 
of it, and they handed them to me, and I struck them in 
Form 1-A and filed them. 

Q Now, after the filing was this financial information 
a matter of public record? A Well, it’s a matter of 
public record after the offering circular clears. In other 
words, that would be November 21st, 1958. 

Q Now, do you know whether or not the police associ- 

ations had the offering circular containing this 
87 financial information? A Well, when they came 

in the middle of December to fuss about the inclu- 
sion of the NCPA name in the offering circular, they had 
the offering circular. 

Q Now, did you at any time receive a statement of 
fmancial condition, or were you provided with financial 
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information by the defendant that disclosed a different 
financial condition than that set forth in the offering 
circular? A Well, prior to the date of the financials, 
for example, in the individual proprietorship, I had seen 
some, other similar financials. 

Q Yes, but after the publication of the financials in 
the offering circular, did you receive any financial state- 
ment from the defendants, or any financial information 
from them that disclosed to you a different financial 
position than that set forth in the offering circular? A 
No, I never got any financial statement. In fact, I de- 
manded one in January as a director, but I never got it. 

Q Now, at the time of the February 20 meeting, which 
was held in your office, which the parties that have been 
identified, were present, did—which of the Haddads were 
there? A May I first say, just by way of a minor 
clearance .. . 

Q (Interposing) Yes, sir. A ... It was not held 
in my office; it was held in the conference room of 

Roberts & McInnis ... 
88 Q (Interposing) Yes. A ...an ample sized 
room. 

Q Very well. A Sidney Haddad, Frederick Haddad, 
William Haddad were there, as well as their lawyer, Mr. 
Jacobson. 

Q Now, at any time during that meeting, did any of 
these people that you have just named express any ob- 
jection to the role that you were performing at that 
meeting? A No, I don’t think so. Jacobson possibly 
disagreed on some interpretations of the Investment Com- 
pany Act. There were a few little questions, not many 
actually. 

THE COURT: No, the question was, did anybody 
there, either Jacobson, the lawyer, or the Haddad broth- 
ers, raise any eyebrow, or raise any question as to what 
you were doing there that day? 

THE WITNESS: No. 
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BY MR. RHODES: 


Q I invite attention to Mr. Frederick Haddad’s sworn 
answers to interrogatories dated June 22, 1959, particu- 
larly to—I beg your pardon, they weren’t interrogatories, 
they were responses to requests for admissions, to No. 51, 
which admits your meeting with William Haddad in New 
York of February 6, his advice that they had not been 
able to reach an agreement—oh, and coming to 53c, which 
reads: 


“At the conference on February 20, 1959, the terms 

of the document were discussed, paragraph by para- 

graph, some changes were made, and in the pres- 

89 ence of the Haddads, without objection, plaintiff 

was authorized to have the document retyped; 

indeed the document was retyped, dated March 24, 

1951, and delivered to Mr. Givens and Quimby who 

presented it to the defendant and defendant signed 
it.’ 

Then to Mr. Frederick Haddad’s admissions thereof. 
Now, Mr. Cunningham, with that in mind, prior to the 
date when the March 2 agreement was signed, had there 
been any prior signed agreement between the defendant 
and the National Conference of Police Associations? A 
Not that I know of, no. 

Q Now, Mr. Cunningham, did you have any personal 
interest with regard to whether or not an agreement was 
reached between the defendant and the National Confer- 
ence of Police Associations? A Well, not—yes and no, 
the yes part being that if they got together and started 
a mutual fund, there was a possibility that I would be 
employed to do the work of qualifying the fund and the 
securities, and possibly other counsel work thereafter. 

Q Well actually Mr. Frederick Haddad’s request for 
admission No. 48 is that he had asked you if you would 
become General Counsel of the Mutual Fund—is that 
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not correct? A Yes, that is correct, but he had, how- 
ever, excluded, seemed to have excluded the work on the 
fund, so I don’t know that that indicated that he 
90 was for me doing the work on the fund. I’m not 
quite sure what he meant. But there was a possi- 
bility that I might do the work on the fund. 

Q And in order for that to become a possibility, was 
it not necessary that the defendant and the National 
Conference of Police Associations reach the agreement 
that you were trying to bring about at the February 20 
meeting? A They had to do it to have a fund. 

MR. RHODES: I have no further questions. 


RECROSS-EXAMINATION 
BY MR. SCHLEZINGER: 


Q I have only one or two questions. You referred 
to your meeting in New York with William Haddad that 
sort of led up to the February 20 conference. At that 
meeting with William Haddad in New York on February 
6, did you tell him that you had been furnishing any 
legal advice to the National Conference of Police Associa- 
tions, or that you had assisted Mr. Quimby and Mr. 
Givens in drafting any documents or proposed agree- 
ments? A I don’t recall that I did. The subject 
wouldn’t have come up, as I can remember. 

Q Did you at any time before the February 20 meet- 
ing, or during the period of December and January, 
advise any of the Haddad brothers that you were helping 

to draft for the proposed agreement for Mr. Quim- 
91 by and Mr. Givens? A Well, I only helped draft 

one, you understand. That’s the one beginning in 
January, what would be the initial draft. 

Q Or that you were advising them with respect to the 
other drafts? A Did I tell any of the Haddads that? 

Q That’s right. A No, I don’t know. I didn’t I 
don’t think. I may have told Fred—he came—I saw 
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Fred at the end of December, for example, but I don’t 
recall that I did, no. 

Q Now, there was some question, I believe, asked 
about the offering circular at the SEC. Actually the 
original offering circular was submitted by you, was it 
not, in connection with the notification on Form 1-A? A 
You mean the original Form 1-A? 

Q Yes. A Yes, the original Form 1-A. 

Q And when it’s filed with the SEC it becomes a 
matter of public record, doesn’t it? A I’m not too sure 
of that, to tell the truth. I believe the registration side 
of that picture is you have to go through the 20 days or 
extensions. That’s what I meant by that. It may be a 
public record as of the filing date as distinguished from 
the clearing date. It’s possible. I just don’t know on 
that. 


Q Yes, we can see on the business page of the 
92 Washington Post, they announce the filing of docu- 
ments with the SEC, in other words. A Oh, 


well— 
Q (Interposing) It’s a public document. <A Well, 
perhaps so. 
° e e s 
MR. SCHLEZINGER: At this point, Your Honor, I 
would like to move to dismiss the complaint, which would 
leave the counterclaim standing only with respect 
93 really to the question of whether there was any 
damage done, and the amount of the damages. 
I think the record is clear through the testimony of Mr. 
Cunningham, that prior to November 21, 1958, he served 
as counsel to the defendant, that he was its legal advisor, 
and an important part of the work of the defendant; dealt 
with negotiations with the National Conference of Police 
Associations. 
The record is also clear that after November 21, 1958, 
he served as a legal advisor to the National Conference 
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of Police Associations; that he helped draft contracts; 
advised with respect to the drafting of contracts; ap- 
peared at a meeting as their representative. Under these 
circumstances I believe it’s clear that there has been a 
breach of his fiduciary relationship to the defendant; that 
the legal effect of that breach is forfeiture of the fee; 
that the legal effect of that breach goes beyond that, but 
that the basic legal effect is of course one of the legal 
consequences is the forfeiture of the fee because the 
previous services are renderd null and void. 

I believe that none of us who are officers of the Court 
can wear two hats. I don’t think we can draw distine- 
tions in our mind between services rendered at this date 
and that date; we just can’t switch horses in midstream. 

The client has a perfect right to terminate the 
94 services of the lawyer. In fact, the termination 

has been by mutual consent, the fee agreement, 
but that doesn’t mean the lawyer can then turn around 
and work on the other side. I personally am not so 
sophisticated that I can draw a distinction in my own 
mind between legal advices to form, and legal advices to 
substance. You are either a lawyer or you’re not a 
lawyer; you’re assisting someone or you’re not assisting 
someone. 

This entire matter was the basic problem of the defend- 
ant during its organizing period, its original attempt to 
get public financing. Exhibit No. 1 here, filed with the 
SEC, lists the plaintiff as counsel, director, promoter. 
He later. He later promotes the stock interest, or doesn’t 
receive it actually. He continues as a director and he 
continues as counsel. As counsel, he’s counsel when they 
are putting into offering circulars which are filed with 
the SEC the name of the National Conference of Police 
Associations. He’s counsel in connection with all of their 
discussions. Subsequent to November 21, 1958, he’s 
appearing on the other side. I’m not accusing the plain- 
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tiff in any way of evil motives or bad intentions. He 

may have acted entirely in good faith in this matter, and 

I’m making no charge to the contrary, but the good faith 

is no excuse for what happened. The good faith in no 

way relieves him of the responsibilities for the action 
that has taken place. 

I believe that the legal situation is just very 

95 clear in this. In my trial memorandum which I 

gave the Court, I pointed out the eases which hold, 

that you just can’t act on both sides of the question— 

THE COURT: I know, but those cases differ from 
the facts in this case. Where do you find congruity be- 
tween the facts in any of the cases cited and this case? 

MR. SCHLEZINGER: In each case there was an 
attempt made to represent the other side afterward. The 
Court doesn’t go into the question of how deep the repre- 
sentation; the Court is just interested in the question— 

THE COURT: You can’t decide a case on a general 
proposition of law; you must have a certain factual 
picture which has to be developed in an evidential way. 
Now, you have cited several cases in your memorandum 
of trial brief. I ask you now wherein do those cases 
necessitate the conclusion to be drawn in this case that 
you ought to have a directed finding in the sense that the 
plaintiff’s case should be dismissed? 

MR. SCHLEZINGER: Well, Your Honor, in these 
cases, in each of the cases cited, what was at issue before 
the Court, was whether the attorney could appear for a 
possibly adverse interest. 

THE COURT: Just what do you mean by an adverse 
interest? What do the cases say about an adverse in- 

terest? They must have defined it in their opinion. 
96 MR. SCHLEZINGER: Well, an adverse inter- 
est, Your Honor, when you're appearing— 

THE COURT: No, I don’t want your definition; I 
want the law’s definition. 
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MR. SCHLEZINGER: Your Honor, I would like to 
call to your attention the ease of in re Boone in 8 Fed 
944, in which the Court states, in part— 

THE COURT: No, what are the facts? 

MR. SCHLEZINGER: In that case the attorney had 
been attorney for a party, and at the end of the relation- 
ship between the two, he had actually received an unquali- 
fied consent by the client, who gave him a complete re- 
lease. The petitioner consented that the respondent might 
be employed against him in the same litiation which 
affected the validity of some patents. There was an actual 
release that he could appear. The Court held: “‘A client 
cannot consent that an attorney should be released from 
obligation which the law imposes on him . . .”’—and I 
might add in this case that it’s admitted that there was 
no knowledge during the period of this drafting of the 
contracts, admitted at least—Mr. Cunningham’s admitted 
that he did not advise the Haddads that he was appearing 
for the other side. 

THE COURT: Well, now, admittance and no knowl- 
edge are two different things. There is evidence that the 
Haddads had knowledge. 

MR. SCHLEZINGER: I don’t believe there is, 
97 Your Honor, but I will bring that out as we go on. 
(Reading) “A client cannot consent that an attorney 
should be released from obligations which the law imposes 
on him. <A client may waive a privilege which the rela- 
tion of attorney and client confers upon him, but he 
cannot enter into an agreement whereby he consents that 
the attorney may be released from all duties, burdens, 
obligations and privileges pertaining to the relation of 
attorney and client.” 

THE COURT: Now, don’t those cases turn on the 
question of adverse interest? Is the interest really ad- 
verse in this case? 

MR. SCHLEZINGER: Oh, Your Honor, how can an 
interest— 
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THE COURT: Well, now— 

MR. SCHLEZINGER: This is a direct— 

THE COURT: Just a minute, please. Don’t appear 
shocked, I’m only asking a question. 

MR. SCHLEZINGER: Well, in my opinion, the docu- 
ments are clear that there is an adverse interest. We 
have two parties, a party on each side. This isn’t some 
general question of a large group possibly; it’s two par- 
ties. They are negotiating a contract. 

THE COURT: I will resolve the matter. I will deny 
your motion and hear the other side. We will recess for 
fifteen minutes. Thank you. 


(Short recess) 
* ° a s 


98 SIDNEY HADDAD 


ealled as a witness in behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 


DIRECT EXAMINATION 
BY MR. SCHLEZINGER: 


Q I believe the reporter has your name, Sidney Had- 
dad. Would you state for the record your address? A 
150 D Street, N. E. 

Q What is your occupation now, Mr. Haddad? <A 
I am presently President of American Diversified Secu- 
Tities. 

THE COURT: Now, you will have to keep your voice 
up. You are presently President of what? 

THE WITNESS: American Diversified Securities. 

THE COURT: All right, that’s the defendant in this 
ease? 

MR. SCHLEZINGER: You will have to answer. 

THE COURT: That’s the defendant in this case, the 
corporation? 
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THE WITNESS: Yes, sir. 


99 BY MR. SCHLEZINGER: 


Q Would you tell us what is the business of 

the defendant? A Presently we are engaged 

100 in mutual fund management for large organiza- 
tions and over-the counter securities. 

Q And how long has the defendant been in exist- 
ence? A Since February 1958. We were a sole pro- 
prietorship as of February 1958, and then as of August, 
I think it was. 

Q And Mr. Cunningham became your attorney when? 
A Somewhere in the neighborhood of June or July of 
that same year. 

Q I see. Was he the only attorney you had at that 
time? A Yes, he was the only attorney. He was sup- 
posed to give legal advice. 

Q And he served as your legal advisor until November 
21—is that right? A That’s right. 

Q Now, during the period of the summer of 1958, and 
after that, was that the period of great financial stress 
of your company? A Yes. As a matter of fact, we 
were in serious financial condition up through a few 
months of the next year. 

Q And also during that period is the period of your 
negotiations and relations with the National Conference 
of Police Associations—is that right? A That’s right. 
Our sole purpose at the time, or basically ninety-nine 

per cent of the purpose, was to organize mutual 
101 funds for large organizations and having been in 

communication with the National Conference we 
tended to consummate some kind of mutual fund with 
them, so we would have something in existence in this 
concept. 

Q Were you in serious negotiation during the period 
with any other organization? A We had approached the 
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Engineers and Scientists of America, but that had been 
in a delay, and we were waiting for the next year to 
hear from them. However, the negotiations with the 
NCPA were very serious at the time. We had gone in 
June or July it was—June—up to Detroit to the National 
Convention, and they had adopted the program and we 
came back and worked on it very seriously at that time, 
and in October the Mutual Fund was incorporated and 
was in existence until we went out to St. Louis where 
very good relations developed, and we wrote in the Board 
of Directors, the management agreement, etc., and we 
came back from there thinking we had a mutual fund 
and the contracts and so on in existence. 

Q Now, let’s turn to the St. Louis meeting. You were 
present at the St. Louis meeting? A Yes, I was. 

Q What happened at the St. Louis meeting? A We 
had a— 

MR. RHODES: Excuse me for a moment, he’s testify- 
ing concerning things which took place in the absence 
of the plaintiff. I don’t know what the relevancy may 

be. 
102 THE COURT: Well, the question is directed 
generally to the financial situation as it existed with 
reference to the defendant in the summer of 1958 which I 
thought he said was precarious, and then there was a 
change. I am not concerned with following the financial 
temperature of the corporation up and down. 

MR. SCHLEZINGER: I am not at that now; I’m on 
the relations between the police and the defendant and the 
part Mr. Cunningham plays in it. 

THE COURT: And you are talking about something 
in the nature of something that happened in St. Louis, 
When? 

MR. SCHLEZINGER: In October 1958 Mr. Haddad 
has testified that he attended a meeting in St. Louis. 

THE COURT: With whom? 
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MR. SCHLEZINGER: With official in the National 
Conference of Police Associations. 

THE COURT: And the purpose of that meeting was 
what? 

MR. SCHLEZINGEER: Well, I was just asking what 
happened at the meeting. 

THE COURT: No, I want to know what the purpose 
of the meeting was first. I may not be interested in what 
happened. 

THE WITNESS: The purpose of the meeting was to 
vote in the directors and elect officers for the new Mutual 

Fund which was just incorporated. 
103 THE COURT: And this you say was when, in 
October? 

THE WITNESS: In October 1958. 

THE COURT: And what happened? 

THE WITNESS: That is exactly what took place. 
They agreed and voted in a board of directors. 


THE COURT: All right, it happened. 
THE WITNESS: And voted im officers—yes, sir, it 
happened. 


BY MR. SCHLEZINGER: 


Q And how many directors were there? 

THE COURT: Well, I’m not concerned with that. 
How am I concerned with that? 

MR. SCHLEZINGER: I believe this plays a part later 
on. 

THE COURT: They voted to go into the setup, and 
they had certain of their membership, if I read the papers 
correctly—in any organization of this kind certain of the 
membership would go on the board of directors anyway— 
isn’t that right? 

MR. SCHLEZINGER: Yes, but the point I would like 
to get is to show at this particular period of time mem- 
bers of both parties went on the board. 
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THE COURT: Well, all right, they did. 
THE WITNESS: That’s right. 


104 BY MR. SCHLEZINGER: 


Q And you were elected President at that time? 
A Yes, sir. 

Q And an official of the police was elected chairman 
of the board—is that right? A That’s right. 

Q Now at that meeting also you say an agreement was 
entered into, or approved, not entered into? A Yes, 
they adopted an investment management agreement. 

THE COURT: Adopted a what? 

MR. SCHLEZINGER: I ask to be marked for identi- 
fication— 

THE COURT: Adopted what? 

THE WITNESS: Management agreement. 

MR. SCHLEZINGER: That there be marked for iden- 
tification— 

THE COURT: Now, here, I don’t want to inhibit you 
in presenting your case, but still at the same time I don’t 
want to make a career of it. It isa very short case. The 
facts are very simple, and the issues are very simple too. 
This is merely supplementary to what we've done. In 
other words, the poilce organization went into the setap— 
isn’t that right? 

MR. SCHLEZINGER: But Your Honor, I’m going to 

go on to show Mr. Haddad will testify that this was 
105 drafted by Mr. Cunningham. 
THE COURT: Well, that was in October of ’58, 
wasn’t it? 

MR. SCHLEZINGER: Pardon? 

THE COURT: October of 58? 

MR. SCHLEZINGER: That’s right. 

THE COURT: He was still representing this organi- 
zation at that time? 

MB. SCHLEZINGER: That’s right, and we will then 
later on have Mr. Haddad show that—this is really lead- 
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ing up to the later drafts that Mr. Cunningham worked 
on for the other side after November 21, and we wish to 
show the differences between— 

THE COURT: But relating to the same subject mat- 
ter? 

MR. SCHLEZINGER: In general— 

THE COURT: Is there any critical difference between 
the two? 

MR. SCHLEZINGER: There is—we expect to show 
that there are critical differences between this and the 
later drafts. 

THE COURT: Well, this case is being tried by the 
Court without a jury, so you make your proffer now as to 
what the critical difference is. 

MR. SCHLEZINGER: Well, I would like to have 

this marked for identification. 
106 THE COURT: Well, mark it for identification, 
but I’m not going to get off on tangential matters. 

MR. SCHLEZINGER: I ask you to mark for identifi- 
cation an Investment Management Agreement dated Oc- 
tober 18, 1958. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 9, 
for identification. 

(Thereupon, Investment Management Agreement, dated 
October 18, 1958, was marked Defendant’s Exhibit No. 9, 
for identification.) 

BY MR. SCHLEZINGER: 

Q Mr. Haddad, is this the agreement that was ap- 
proved at the St. Louis meeting? A Yes, it looks like 
that agreement. 

MR. SCHLEZINGER: I now offer in evidence— 


BY THE COURT: 


Q And that agreement relates, I will assume, in sub- 
stance to what you just told me by way of testimony, 
namely, that you went out there, and as a consequence of 
your meeting with the officials of the police association 
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you became a member of the board, and certain of their 
opposite became members of the board—isn’t that right? 
A Yes, sir, except this agreement also sets down provi- 
sions for the other arrangements involved with the firm, 
such as accounting, management, and the— 


BY MR. SCHLEZINGER: 


107 Q This agreement— A In other words, it en- 
compasses the total— 


BY THE COURT: 


Q Yes, but no matter what agreement was drawn sub- 
sequently the matter of financial control or the matter of 
payments in the nature of commissions earned by your 
organization was no different, was it? A The essential 
difference is in—for example, the agreements that were 
previously adopted after that time, for example, they 
made no provisions for directors of our company— 


Q Now, wait a minute. We are talking about this 
agreement now that has been marked for identification. 
That provided for certain emoluments to go to your com- 
pany? <A That’s right. 

Q And it also provided that certain other things be 
done, namely that there would be representation by both 
organizations on this board that you speak about—is that 
correct? A Yes, sir. 

Q Now, is there anything else in there of importance? 
A Yes, sir, there are facilities for the Investment Ad- 
visor. There are facilities for the taking care of the 
accounting, and— 

Q Well, isn’t that a usual proviso you make with all 

organizations of that kind? A Yes,sir. Yes, sir. 
108 Q They are standardized, aren’t they? A Yes, 
sir. 

MB. SCHLEZINGER: Your Honor, if I may, I had 
hoped to introduce this document, October 18, and then 
the next document would be the first draft that was pre- 


88 


pared with Mr. Cunningham’s assistance, and have Mr. 
Haddad point out the differences that were disadvantag- 
eous to him. 

THE COURT: I want you to tell me what the critical 
difference is, if any, by way of a proffer. 

MR. SCHLEZINGER: That’s what I expect to ask 
him after I get the documents identified. 

THE COURT: No, I want you to tell me now what 
you expect to show by the presentation of the other docu- 
ment, what the essential difference is. 

MR. SCHLEZINGER: All right. 

THE COURT: You’re the counsel in the case. You 
must have examined them, so let me know. 


BY MB. SCHLEZINGER: 


Q Will you go ahead, Mr. Haddad, and tell us what 
the essential differences are between Defendant’s Exhibit 
- for identification No. 9, and Defendant’s Exhibit for iden- 
* tification No. 27 

MR. RHODES: May I interrupt at this point, Mr. 
Sehlezinger, exeuse me. If the offer of that document into 
evidence is pending, I interpose an objection to it on the 

grounds that I understand that the document that 
109 you are referring to represents an agreement be- 

tween the defendant and the National Association, 
the National Council of Police Associations Mutual Fund, 
Inc... 

MR. SCHLEZINGER: That’s right. 

MR. RHODES: .. . whereas the document that you’re 
purporting to compare it with is an agreement that was 
sought to be reached between the defendant and the Na- 
tional Conference of Police Associations, a separate and 
distinct organization. 

MR. SCHLEZINGER: That’s right. 

THE COURT: Well, then, if it is a separate and dis- 
tinct organization, then I suspect from the testimony 
that’s already in the two documents are not related. One 
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has to do with the matter of mutual funds, which is par- 
ticularly the business of this defendant, and the other has 
to do, so to speak, with the parent organizations on both 
sides, in other words, his organization, the party defend- 
ant, and the National Conference of Police Associations 
on the other. They are two entirely different organiza- 
tions. 

MR. SCHLEZINGER: But the parent—the later 
agreements with the parent organizations on both sides 
cover the exact same field and replace. This in effect re- 
places this agreement which was drafted by Mr. Cunning- 
ham. 


BY THE COURT: 


Q Well, this witness has told me with reference to deal- 

ing with organizations that are interested in invest- 

110 ment of funds in this so-called mutual fund method 

of approach, which is quite current today, he had a 

standardized form of contract. A Sir, I am sorry to in- 
terrupt— 

Q Isn’t that right? A No, Iam sorry you misunder- 
stood me. There is a standard form of agreement be- 
tween the fund and the Investment Advisor of the Man- 
agement Group. I am sorry if I misled you. 

Q What I am trying to say to you—I’m not making 
myself very clear. No matter how the thing is done you 
get a standard fee for handling the funds? A No, sir. 
‘Actually there is nothing standard. There had been no 
funds of this type, and this was the first one. 

Q Well, all right, but there had been other funds of 
that type with other organization which presumably you 
must have had resort to as a paragon or a pattern. You 
weren't creating this thing out of your imagination, were 
you? A Only in terms of its relationship to groups. 

Q Well, that’s right, and so therefore in terms of its 
relationship to groups there was a fixed fee with reference 
to handling of group funds which was going to go to you 
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or your parent organization. A Well, sir, what we are 
trying to say, there was more than a difference in 
111 fees involved here. There were basic difference. 
Q I am not talking about basic differences; I 
am now talking about fees—that’s number one—the money 
that you were going to get for the handling of these in- 
vestment funds was a certain percentage, was it not? A 
Yes, sir. 

Q And that was standard. A That was. 

Q In other words, you couldn’t charge any more than, 
we'll say First National of Boston? A We could, but we 
didn’t. 

Q But you couldn’t and you wouldn’t. Now what else 
was the difference? A Well, there’s a fee involved, a 
sales fee. 

Q A sales fee for what? A For selling of the fund, 
and an agreement between us and the National Conference 
in regard to the percentage of that which we would receive 
and they would receive. 

Q Allright. A There was an agreement between us 
in terms of—as a matter of fact, as we said, they did elect 
officers, and the future agreement negated the relationship 
that had developed at that meeting, and they said that we 
were not entitled to have a chief executive officer or any of 
the other officers involved if they had any vested inter- 

ests. There was— Excuse me. 
112 MR. SCHLEZINGER: If I may, Your Honor, 
I believe it might shorten it if I just went ahead. 

THE COURT: Well, I think he’s gone all the way, 

hasn’t he? If you want to go a little further, go ahead. 


BY MR. SCHLEZINGER: 


Q I would like to know on Defendant’s Exhibit, for 
identification, No. 9, this agreement approved at the St. 
Louis meeting, who drafted this agreement? A This 
was drafted by Mr. Cunningham in his office. 
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MR. SCHLEZINGER: I offer into evidence Defend- 
ant’s Exhibit No. 9. 

MR. RHODES: I object, as previously stated, and— 

THE COURT: Your objection is overruled. 

MR. RHODES: I wonder if the witness might be asked 
at this time, in relation to the proffer, if it is not the fact 
that this Fund, Inc., could not come into operation or 
being until they reached a basic contract with the Asso- 
ciation, which was the purpose of the February 20 meeting 
that has been discussed. 

THE WITNESS: Mr. Rhodes, the fund wasn’t incor- 
porated and the members— 

THE COURT: The question is— 

THE WITNESS: And the members— 

THE COURT: Just a minute, just a minute, the ques- 
tion is, would this fund arrangement actually come into 

activity without, as Mr. Rhodes has put it, a major 
113 arrangement with the defendant and the National 
Conference of Police Associations? 

THE WITNESS: It only happened to have been at 

that particular— 


BY THE COURT: 


Q No, I am asking you a very simple question. A 
No, sir; no, sir, it was the Fund. The directors were com- 
posed of the National Conference of Police Associations 
and our group. 

Q Let me put it to you this way. It was a fund and 
the directors were composed of members of the group. 
A And they agreed to the investment contract. 

Q And the members of the group were— A (Inter- 
posing) They are a group too. 

Q But was there anything in the nature of an agree- 
ment necessary upon the part of the National Conference 
in relation to the activities of its members in this particu- 
lar investment group? If there was, was an approval 
made necessary under the circumstances? A Not under 
the contracts or the precepts of the Mutual Fund. 
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BY MR. SCHLEZINGER: 


Q I believe one of the difficulties is at the time you 

thought there would not be such an agreement nec- 

114 essary. You later learned there would be. A 
That’s right. 

Q Now, actually, of the directors elected at St. Louis, 
seven of the eleven were officials of the National Confer- 
ence—isn’t that right. 

MR. RHODES: May it please the Court, unless it was 
necessary to have the basic agreement with the police as- 
sociations as a means of having this Fund come into 
being, I can’t see any relevancy to the defendant’s position 
that Mr. Cunningham damaged them by frustrating or— 

THE COURT: (Interposing) Well, now, that’s going 
into the merits of the evidential character. 

MR. SCHLEZINGER: I haven’t even reached that 
point. 

THE COURT: I can’t conceive, gentlemen, of a group 
within a group, presuming to act in a financial way for 
the general group and doing it without the say-so of the 
group in general. In other words, I can’t conceive of in- 
dividual officers of the National Conference of Police As- 
sociations presuming to set up a financial arrangement by 
way of contract with this defendant without the approval 
of the National Conference of Police Associations. 


BY MR. SCHLEZINGER: 


Q Prior to the St. Louis meeting, had there not been 

a meeting in Detroit? A There was a meeting in De- 

troit, national convention. They had adopted the 

115 program as presented by us, and we were to work 
out the details, that’s right. 


BY THE COURT: 


Q Then was there to be action on the part of the over- 
all group to approve the details? A At that point no- 
body had knowledge that there would have been; it was 
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bronght up later. We had agreed to and the members of 
the group were their officers. 


BY MR. SCHLEZINGER: 


Q And in the St. Louis meeting that approved this, 
seven of the eleven directors approving were officers of 
the National Conference—is that right? A I believe it 
was seven or six. 

Q Six or seven, a majority? A A majority—It was 
their fund. 

Q Now, was Mr. Cunningham aware—did you work 
with Mr. Cunningham before going to the St. Louis meet- 
ing. Did you discuss your problems with him? A Yes, if 
I remember correctly, he was finishing up the incorpora- 
tion and call us out there to tell us it was incorporated, 
because there was a time element, everything was being 
done very quickly, and I believe he called us out there and 
informed us that the thing had been incorporated. 

Q Now, I move on to the period, to Defendant’s Exhibit 
No. 2, for identification, which is a proposed, or a draft of 

a letter agreement addressed to the defendant from 
116 the National Conference of Police Associations. Do 
you recognize this document? A Yes, I do. 

Q Could you tell us what itis?’ A This was a docu- 
ment submitted to us, I believe, in the beginning of Janu- 
ary some time by the National Conference of Police Asso- 
ciations, and— 

Q (Interposing) Do you mean January 5927 A Jan- 
uary of ’59, that’s right, uhuh. 

MR. SCHLEZINGER: I now offer in evidence De- 
fendant’s Exhibit No. 2. 

MR. RHODES: May I see it? 

(Handed to counsel.) 

MR. SCHLEZINGER: Under the Mr. Cunningham’s 
testimony this is the document, the first draft which he 
assisted Mr. Givens and Mr. Quimby in drawing. 

MR. BHODES: I don’t recall any such testimony, Mr. 
Schlezinger, but I object to this as being completely irrele- 
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vant. It is an agreement which was never executed, and 
it does not represent anything more than a proposal, as 
I understand it, which was never consummated. 

THE COURT: Well, doesn’t it come down to this, 
that the testimony which came from the witness Cunning- 
ham himself is to the effect that he advised, if you want 

to put it that way, that he gave opinions to, that 
117 he counseled with the National Conference of Police 

Associations after his services as counsel for the 
defendant had terminated on November 2lst, 1958. Now 
that’s what you say is activity of a character upon the 
part of a member of the bar that would render null and 
void any arrangement he made with reference to fees 
because he is representing an interest adverse to his 
former client. Isn’t that it? 

MR. SCHLEZINGER: That’s right, Your Honor. But 
I would like to get this document into the record, because 
these documents speak for themselves. This document 
shows the deterioration in the relationship; shows the 
great differences to the disadvantage of this defendant 
that has occurred subsequent to November 21, and this 
document, as I read Mr. Cunningham’s testimony, is the 
document which was drafted with his assistance. 

THE COURT: All right, we will have it, objection 
overruled. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 2, 
in evidence. 

(Thereupon, letter from National Conference of Police 
Associations, undated, to American Diversified Mutual Se- 
curities Co., Inc., previously marked Defendant’s Exhibit 

No. 2, for identification, was received in evidence.) 


118 BY MR. SCHLEZINGER: 


Q Mr. Haddad, how were your relations before 
November 21 with the police? A We had thought the 
relations were very good. We had done everything we 
had proposed, and we had worked up to and consummated 
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a mutual fund. We had worked together on the proposal. 
The relations seemed to be extremely good. 

Q And what happened after that? Will you continue 
with your relations with the police? A Well, they con- 
tinued to deteriorate. The first real evidence of that was 
of course the submittal to us of this particular document. 

Q That’s Defendant’s Exhibit 2? A Yes, sir. And 
of course, they go increasingly worse, and as a matter 
of fact, finally ended up by not even—ending up without 
a mutual fund at all, I believe in June or July. 

Q Now, turning to Defendant’s Exhibit 2, and the 
drafts that succeeded it down to the one that was adopted, 
as it was, at the February 20 meeting, these in general 
cover the same field as the Investment Management 
Agreement? A Well, that and the total agreements 
involved with the mutual fund itself, but they increasingly 
got worse, yes. 

Q Had you completed, do you think, in response to 
Judge McGuire’s questions, your pointing out the features 

of this that you considered very disadvantageous 
119 to you, the features of the January draft and the 

later drafts? A Well, I think I could elaborate 
on it. 

Q Would you please? A One was, in this draft they 
make specifie note that no officers of any of the other 
groups represented would be allowed, especially the Chief 
Executive Officer, that they would then pick the Invest- 
ment Advisor. 

Q By “they” you mean the police? A That’s right, 
the police. That’s the National Council of Police Associ- 
ations. That they would pick the Investment Advisor, and 
a new provision, they would choose legal counsel; that 
they would pick the accountant, and that the sales com- 
mission and the expenses; for example, we were to share 
the expenses now; we were obligated to pay a certain 
amount, I think it was seventy-five hundred dollars. 

Q You say you were to pay? A Sure, we would put 
out the money, but it was to be split down the middle, 
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and also they were to get, I believe it was, one per cent, 
which was increased to one and a half per cent. 

Q When were they to get the 1 per cent—before 
November 212 A No, no. No, this was in terms of the 
total program, the sales commission. They— 

MR. RHODES: (Interposing) May I ask if the 
120 witness is now referring to the terms of Defend- 
ant’s Exhibit No. 2, the proposed draft of the agree- 

ment with the Mutual Fund? 

THE WITNESS: I am referring to the final agree- 
ment, actually, which was signed, I believe, on March 24, 
which is considerably changed, and the changes that took 
place between the beginning and the end. 


BY MR. SCHLEZINGER: 


Q_ I now show you Defendant’s Exhibit, for identifica- 
tion, No. 4, which is dated February 18, 1959. Is this the 
document that was considered at the February 20 meet- 
ing? AI believe it was, yes, sir, uhuh. 

MR. SCHLEZINGER: I now offer in evidence De- 
fendant’s Exhibit No. 4. 

(Handed to counsel for plaintiff.) 

MR. RHODES: I object to this as being irrelevant. 
It is not an agreement that was ever executed between 
the parties. It is again in the form of an unaccepted pro- 
posal, as it appears from the exhibit. 

MR. SCHLEZINGER: This is the document that was 
discussed by Mr. Cunningham in his testimony as the docu- 
ment that he passed out to the parties and was discussed 
at the February 20 meeting. That’s the basic document 
they were discussing on February 20. 

MR. RHODES: Well, as I understand the testimony, 

Mr. Schlezinger, there was an agreement between 
121 the parties on certain changes that were embodied 

in a document dated March 2d, which was executed 
by the parties. 
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MR. SCHLEZINGER: That’s right, the March va 
document follows this. It’s already in evidence. 

I offer Defendant’s 4 in evidence. 

THE COURT: All right. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 4, 
in evidence. 

(Thereupon, the proposed letter agreement, dated Feb- 
ruary 18, 1959, addressed to American Diversified Mutual 
Securities Co., previously marked Defendant’s Exhibit No. 
4, for identification, was received in evidence.) 


BY MR. SCHLEZINGER: 


Q Mr. Haddad, prior to November 21st, while Mr. 
Cunningham was your counsel, was he aware of all of 
your problems and so on. A I would say more than 
just aware. He had helped us from the beginning, as 2 
matter of fact, in drawing up our total program, and he 
knew exactly what our objectives were, what our profits 


would be. He even made up sheets in the area of profits 
and expenses. We ran up to New York together to dis- 
cuss the program with other people who were to lend 
financial assistance to the organization, so he was com- 
pletely familiar with the whole program, the concept and 
everything. 
22 Q Was he familiar with the importance to you 
of obtaining an agreement with the police associa- 
tions? A Iam sure he must have been. 

Q And was that a matter of major importance to you? 
A It was of the major importance, as 4 matter of fact, 
the most important factor, because we were basing our 
total program around this, and the nature of ninety-five 
per cent of our existence was to establish a mutual fund 
for large organizations, and the National Conference was 
the organization we were working with, and we expended 
all our time and effort almost to it. 
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BY THE COURT: 


Q Well, why did it fall through? A Well, I believe, 
sir, that the deterioration took place with the result— 

Q I am not talking about deterioration; I’m talking 
about why is it, as far as you understand, that the pro- 
gram fell on its face, to use a vulgarism? A Well, we 
were told if we went ahead with the case, if we didn’t 
settle the case with Mr. Cunningham, it would have serious 
effects on the relationship with the National Conference, 
and for instance, you know we proceeded with the case. 


BY MR. SCHLEZINGER: 


Q Mr. Haddad, I show you a letter dated July 

123 21, 1959, on the stationery of the National Con- 

ference of Police Associations, signed Lawrence B. 

Quimby and Royce L. Givens, addressed to the defendant 

to your attention. Did you receive that letter? A Yes, 
sir. 

MR. SCHLEZINGER: I ask that this letter be marked 
for identification as Defendant’s Exhibit 10. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 10, 
for identification. 

(Thereupon, letter dated July 21, 1959 from the Na- 
tional Conference of Police Associations, signed by Law- 
rence B. Quimby and Royce L. Givens, was marked De- 
fendant’s Exhibit No. 10, for identification.) 

MR. SCHLEZINGER: I would like to read— 

THE COURT: Is that the letter with reference to Mr. 
Cunninghams fee? 

MR. SCHLEZINGER: This is a letter, Your Honor, 
which flatly tells Mr. Haddad if they don’t settle their 
controversy— 

THE COURT: It’s in the file. I’ve already read it. 
It’s admitted. 

MR. SCHLEZINGER: All right. Well, I offer this 
in evidence now. 
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THE COURT: I’ve read it. 


124 (Thereupon, letter dated July 21, 1959 from the 

National Conference of Police Associations, signed 
by Lawrence B. Quimby and Royce L. Givens, previously 
marked Defendant’s Exhibit No. 10, for identification, was 
received in evidence.) 


BY MR. SCHLEZINGER: 


Q Mr. Haddad— 

MR. RHODES: (Interposing) If that offer into evi- 
dence pending, I interpose an objection only on the ground 
it is irrelevant, and it’s a letter written long after the 
refusal to pay the fee had taken place. 

MR. SCHLEZINGER: Your Honor, I consider— 

THE COURT: I have ruled; it’s in. 


BY MR. SCHLEZINGER: 


Q Mr. Haddad, during this period that you called 
deteriorating relations in December or January up to the 
meeting of February 20, were you aware, or did Mr. 
Cunningham ever advise you, or did the officials of the 
police ever advise you that Mr. Cunningham was furnish- 
ing them legal advice and helping them in drafting these 
documents that were being submitted to you? A I had 
absolutely no idea of it. 

Q Were you aware in any way that he was assisting 
the police in connection with tese drafts of the contract 

between the parties? A Absolutely not. 
125 Q Now, you were present at the February 20 
meeting, were you not, Mr. Haddad? A Yes, sir. 

Q You knew that Mr. Cunningham was going to be 
there, did you not?’ A Yes, I did. 

Q Mr. Cunningham has testified that at the opening 
of that meeting, or as I understand he has testified, that 
at the opening of that meeting he announced that he 
would answer legal questions for the police only. Did this 
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announcement surprise you? A I was completely taken 
aghast by the fact that now he was representing the 
police. I was shocked when I found that out. 


BY THE COURT: 


Q Well, now, did you say anything to him after you 
recovered your composure? A No, I didn’t. 

Q You say you were taken aghast and this thing 
shocked you. Now, when you recovered your composure, 
did you say anything about it? A No, I didn’t feel at 
that point— 

Q Let me ask you this. Did you ever say anything 

about it up to the time that you were sued? A 

126 No, sir, not directly. 
Q Well, did you say anything indirectly? A 

Well, we had discussed— 

Q (Interposing) No, I’m talking about you. A To 
Mr. Cunningham, no, sir. 

Q Did you ever say anything indirectly? A Not to 
Mr. Cunningham. 

Q So the first time this matter came up in the nature 
of anything official from you with respect to it was when 
the suit was filed, and you filed your answer? 

MR. SCHLEZINGER: I think that may be true as far 
as this witness is concerned; I think possibly not true 
with respect to his brother Fred. 

THE COURT: Well I’m putting it this way not only 
because he said, but as he put it, he was aghast. 


BY MR. SCHLEZINGER: 


Q Well, I would like to follow that up and ask if you 
were aghast, as you say, and shocked to find out that he 
was now a counsel for the other side, you went ahead and 
signed the March 2d agreement and didn’t say anything 
about it. Could you tell us why? A Well, there wasn’t 
very much that we could say about it. This was an ex- 
tremely important program to us, and in spite of the fact 
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that it was more detrimental to us than the previous 
agreement, it was still an agreement that we felt 

127 we had to accept in order to go along with the 
program. 

Q Did you still have hopes that you would be able to 
go along with it? A Yes, we did. 

Q Why did you, after seeing Mr. Cunningham there 
as counsel, not say anything to him about it. Why did 
you think it might injure your obtaining the contract? 
‘A Well, then I realized that he was obviously very close 
with the police, and that had we said anything it would 
have probably been extremely detrimental to our relation- 
ship which we were now trying to secure and to maintain 
as best we could. 

Q And eventually you stopped paying Mr. Cunningham 
—why? A Well—actually when we found out, we even 
at that point didn’t realize that he had drafted the docu- 
ment that he had previously. Our final—when we finally 
stopped making payment, the police had come into us and 
told us that we had better pay him up or else, so to speak, 
and— 

THE COURT: Well, now that letter about the police 
was because you involved the police in it. Did you not 
have some conversation with the police authorities on 
June 30th and then they wrote you this letter that has 

been referred to as Defendant’s Exhibit— 
128 MR. SCHLEZINGER: (Interposing) I believe the 
witness is now talking about a period before suit 
was filed. 

THE COURT: I’m talking about Defendant’s Exhibit 
No. 10. Mr. Cunningham tells you no one has spoken to 
his lawyer about the plaintiff’s suit. (Reading) “We dis- 
eussed this with you on June the 30th. Maybe we didn’t 
make ourselves clear. We hope this letter will do so. 
Your claim against Mr. Cunninghams says we and the 
NCPA connived with Mr. Cunningham and got confiden- 
tial information from him, all to your detriment and dam- 
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age. This is not true. Mr. Cunningham gave us some 
legal advice which was helpful and also helped you also.” 
Now, is that the reason? 

THE WITNESS: As I say, the relationship between 
us, and the fact that he was aiding the police, and the 
fact that he had developed a good relationship with the 
police, and told us, in so many terms, that if we didn’t we 
were going to be in—our relationship would be more 
serious— 


BY THE COURT: 


Q Now, who told you that? A Mr, Quimby and Mr. 
Givens. 


BY MR. SCHLEZINGER: 


Q When did they tell you that? A That was before 
the suit was filed, and then we decided well there’s nothing 
we can do; we will just have to go through with 
129 it, because there’s no—if we’re not going to get it, 
we're not going to get it at all, we might as well 

at this point stand firm. 

Q And this conversation, you say, took place before 
the suit was filed? A Yes, sir. 

BY THE COURT: 

Q And with Mr. Quimby and Mr. Givens? A One 
of the two, if not the two. 

Q Now, you had the conversation; I didn’t. Did you 
have it with the two of them, or did you have it with one 
of them? <A Let’s see. That I don’t recall actually. 

Q Do you recall a conversation which you had with 
either one or two men and you can’t recall which one or 
either of the two? A No, sir, I didn’t say I had the 
conversation with them. 

Q Who had? <A My brother Fred had the conver- 
sation. 

Q Oh, then you are not testifying of your own knowl- 
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edge at all? A No, but I was aware of the fact that 
he had had the conversation. 

130 Q Your brother Fred told you? A Yes. This 
affected our reaction in the final subsequent non- 

payment. 

Q My question to you was whether or not you had a 
conversation and you led me to conclude that you had. 
Now you tell me it was your brother Fred. A Im 
sorry. 

MR. RHODES: May we have the time and date of 
either of the conversations identified by his brother Fred, 
or the time that the brother Fred related it to the witness? 

MR. SCHLEZINGER: We will put Fred on. 

I believe that’s all the questions I have on direct. 


CROSS-EXAMINATION 
BY MR. RHODES: 


Q Mr. Haddad, the contract between the defendant 
company, corporation, and the National Conference of Po- 
lice Associations that came out of the February 20 meet- 
ing was the first contract that you had accomplished be- 
tween the defendant company and the police associations, 
was it not? A No, sir. 

Q You had a prior signed copy between ADMS and 
the police associations on this subject? A We had 
signed a copy before that. 

Q What copy was that, sir? 


131 BY THE COURT: 


Q Well, now signing a copy, a copy of what? 
Do you mean signed a contract? <A Yes, sir, if you call 
that a contract, yes, sir. 
Q Well it was an agreement between the parties .. . 
A (Interposing) Agreement. 
Q ... you don’t sign papers on both sides unless 
they mean something, I would assume. 
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MR. SCHLEZINGER: Pardon, if I may, I believe you 
misunderstand. He had signed previously but the police 
hadn’t 

THE COURT: Well, he means, I assume is meant the 
ADMS, somebody in their behalf—is that right? 

THE WITNESS: Yes. 


BY MR. RHODES: 


Q Yes, I was inquiring about whether or not there had 
previously been a signed contract between the defendant 
corporation and the National Council of Police Associa- 
tions—is that correct? A Yes, sir. 

Q And you say there had been? A We had signed 
one, yes. 

Q Would you identify it? You say you had signed 
one. Had the police association signed it? A No, I 
don’t believe they had signed that one. 

Q So that the contract which grew out of the February 

20 meeting was the first one that had been signed 
132 by both the defendant corporation and the police 

associations? A That’s right, by representatives 
of the police. 

Q On behalf of the authorized officials of the police 
associations? <A Yes. 

Q Now, following the signing of the contract, which 
I believe was then dated March 2d, 1959, and is in evi- 
dence as Defendant’s Exhibit 5, is it not the fact that that 
contract had to be submitted to the governing body of 
the National Conference of Police Associations in order 
to be ratified or approved finally? A Which contract? 

Q The one we’ve just been talking about, March 2d. 
A March 2? 

Q March 2. A I don’t know. 

Q Well, what further action had to be taken in order 
to make it come into being and existence? A I think 
that the—some other party could probably answer that 
better than I. I don’t know. All I know is that we agreed 
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to sign it and they agreed to sign it, and we thought we 
had a consummated agreement. 

Q And as far as you understood nothing further re- 

mained to be done, that was a final complete agree- 
133 ment? A Yes. Yes, I am aware that there is an 

additional signature line on there if that’s what 
you're looking for. 

Q Mr. Haddad, I show you Defendant’s Exhibit 5 and 
direct your attention to the last page at the top of which 
it says: ““ADMS agrees that this offer will remain open 
and not subject to withdrawal for forty days from the 
date on which it is signed by ADMS, unless it is signed 
by the President of NCPA.” That means National Con- 
ference of Police Associations, does it not? A Yes. 

Q (Reading) ** Tithin the forty days it will on and 
after said forty days be subject to withdrawal by ADMS 
in its sole discretion if at any time on ten days written 
notice to NCPA, during which period of notice it may be 
signed by the President of NCPA.” And I ask you, sir, 
if you did not understand that at the time you signed that 
document that it required subsequent approval by the 
officials of NCPA? A Obviously I did, I guess. 

Q Now did the time come when—did the time come 
when your company, the defendant corporation, gave the 
notice there and withdrew this offer? A I don’t remem- 
ber—we did withdraw from the program in July, I believe 
it is, but I don’t remember. 

Q In July of 19597 A Still—I don’t even re- 

134 member now the details involved in that. You 

would have to refresh my recollection if you have 
something. 

Q Well, Mr. Haddad, you have said in this proceeding 
that you, as a result of Mr. Cunningham’s activities, lost 
this contract? Is that not correct? A That’s right. 

Q Now, what act was it, or what action, or when was 
it that you decided that you had lost this contract? <A 
Let’s see—we were advised at some point close to summer, 
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around June, that it would probably be of no avail to us to 
go down to the convention in the summer—I forget—I 
think there was a convention in Houston. 

Q This is the summer of 1959? A 59. 

Q Around June? A Yes, sir, and upon that advice 
we decided that our relationships had obviously deteri- 
orated to the point that there was no possible hope for a 
program. 

Q Well, what was it that led you to believe, following 
the time that you had now arrived at a signed agreement, 
that it would be useless to hope that the parent body 
would approve this signed agreement? A That the 
parent body would not, or would? 

Q Would not approve this signed agreement. 
135 A I think all the incidents that led up to it, such 
as the letter and the previous conversations that I 

have mentioned. 

Q Well, you now have a signed agreement and there’s 
been no testimony that Mr.—I beg your pardon? A 
They never signed that letter. 

Q The President of the National Conference of Police 
Associations never signed it? A Yes. 

Q Yes, sir, I understand that. Now, Mr. Cunningham 
did nothing further, to your knowledge, after the March 
2d contract here was signed, did he, to interfere with your 
accomplishment of your purpose here? A I don’t know. 

Q You don’t know. Well, sir, I ask you if you know 
what it was that occurred between the date of the signing 
of the March 2d contract, Defendant’s Exhibit 5, and the 
meeting in the summer of 1959 which led you to believe 
that things had deteriorated to the point where you no 
longer hoped that the national body would approve this 
contract? A I think it was pretty obvious that the 
relationship had deteriorated to the point where the 
foundation had already been laid, and whether anything 
was done after that by Mr. Cunningham directly or in- 
directly was irrelevant at this point. The founda- 
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136 tion had definitely been laid in the contract we had 
obtained as opposed to the relationship in the con- 
tract we had previously. 

Q You had not previously had a contract, had you? 
A We had a fund. We had no need of a contract, we 
had a mutual fund; we had a board of directors, ete. 

Q If you had no need of the contract, why do you com- 
plain that Mr. Cunningham frustrated its fruition? <A 
Well, we feel that he precipitated that particular fact, 
that now, the precipitated fact, we needed a contract be- 
tween the parties encompassing all of these things we 
had previously agreed upon. 

Q You had then proposed to set up a National Con- 
ference of Police Associations Mutual Fund, Inc., to use 
the name of that association in marketing securities with- 
out any agreement between yourself, the defendant cor- 
poration, and that association—is that what you said? 
A Isay that agreement encompasses more than just the 
use of the name. 

Q I understand that, sir, but is it your testimony that 
this agreement was unimportant, that you had proposed 
to proceed, as I have just described, without any agree- 
ment between conference? A Encompassing all the fac- 
tors that were encompassed in that agreement. We had 

agreed on many of them previously. 
137 Q Now the fact is then, is it not, Mr. Haddad, 

inasmuch as it was not until June of 1959 that you 
decided that this contract would not be ratified or ap- 
proved by the officials of the Conference of Police Associ- 
ations, the fact is that when you filed your answer to 
this case in April, this contract was still pending? A 
Yes. 

Q Well, then, when you filed you answer in April and 
complained that Mr. Cunningham had somehow frustrated 
this contract, and you had not been able to obtain it be- 
cause of his improper actions, you were still carrying 
on negotiations? A Sir, the contract you have there 
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is not the contract we had—this is not the contract that 
we wanted obviously. We had agreements encompassing 
other factors and now we had new agreements encom- 
passing new factors. This is what we were pointing out. 
It had nothing to do with the contract. 

THE COURT: We will suspend. Let me ask you a 
question before we suspend. When was this meeting 
held that you said that you were aghast and shocked to 
find Mr. Cunningham acting in the capacity in which you 
said he acted? 

THE WITNESS: February 20. 

THE COURT: Of 1959? 

THE WITNESS: 1989, sir. 

THE COURT: But you paid him $300 on his bill of 

March of 1959, isn’t that right? 
138 THE WITNESS: Yes, sir. 
THE COURT: All right, thank you 


139 CROSS-EXAMINATION—(Continued) 


Q Mr. Haddad, did I understand you correctly 
to say it was in the early part of January 1959 that the 
formerly good relations between the defendant corporation 
and the police association began to deteriorate? A No. 

Q When was it that you noticed this deterioration? 
A I think it got increasingly worse throughout Decem- 
ber, then on through. 

Q December of 58? <A Yes, sir. 

Q That, then, was before any of the activities of Mr. 
Cunningham’s that have been identified thus far, is it not? 
A No, I believe Mr. Cunningham testified that he had 
talked with the police and given them legal advise previ- 
ous to January. 

Q On what date, or occasion was that, according to 

your recollection, Mr. Haddad? A Mr. Cunning- 
140 ham testified to that in— 
MR. SCHLEZINGER: Your Honor, I object. 
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I think Mr. Cunningham testified, and the admissions in 
the record all show that he was talking to the police 
around the middle of December. 

MR. RHODES: I am simply trying to get it estab- 
lished, Mr. Schlezinger, my recollection of all these. If 
the witness doesn’t recall or know, he’s competent to say 


so. 
THE COURT: Well, I have heard the testimony, so 


if it is for my help, I don’t want any help. 
MR. RHODES: Very well, Your Honor, I won’t pur- 


sue it. 
BY MR. RHODES: 


Q When was it that the Conference of the Police 
Associations was held in Las Vegas? A I believe that 
was around December the 6th, or thereabouts. 

Q of19582? A Yes. 

Q And what were the relations between the defendant 
corporation and the police associations at that time? A 


Very good. 
Q Isn’t it a fact, Mr. Haddad, that at that meeting a 
motion was made to discontinue any further negotiations 
with the defendant corporation, and that motion 
141 ended in a tie vote as the result of which negotia- 
tions did continue? A Yes, the motion didn’t 
earry if I understood the motion correctly. 

Q Yes. Now, Mr. Haddad, is it simply stated, your 
position, that but for Mr. Cunningham’s activities, you 
would have obtained a contract with the police associa- 
tions along much more favorable terms than were ex- 
pressed in the March 2d contract that was signed? A 
That is our feeling. 

Q Do you have any basis or knowledge upon which to 
state that the National Conference of Police Associations 
would have been more ready to adopt a less favorable 
contract than they would have been to have adopted the 


March 2d contract which was more favorable to them? 
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A It just so happens that the facts are that they had 
agreed upon other terms previously, and these were again 
worsening terms from the previous agreement that we had 
in October. Those are facts that are in the record right 
now. So I don’t think it is necessary unless you want me 
to reiterate them. 

THE COURT: Well, now, what is in the record and 
what isn’t in the record is for me to determine and not 
for you to determine. 

MR. RHODES: I have no further questions. 


142 REDIRECT EXAMINATION 
BY MR. SCHLEZINGER: 


Q I would just like to clear up one point, Mr. Haddad. 
There was some discussion here, I believe during the 
cross-examination, of whether before the complaint was 
filed in this case, and whether before the counterclaim, 
whether you had concluded, or felt you had reason to 
believe, that there was no longer any real possibility of 
getting the police contract? A Yes, it was fairly obvi- 
ous to us in March that all efforts to consummate an 
understanding between us and the police was about at 
an end, and that there would probably be no possibility 
whatsoever of even consummating any relationship in 
regard to the mutual fund. 

Q Did you in your mind at that time, or have any 
reason to believe, come to this conclusion, to think that 
this was connected with payment of fees to Mr. Cunning- 
ham, of whether you paid his fee? A Yes, it was pretty 
obvious. They told us to much—I’m sorry, they told my 
brother. 

Q You heard from your brother to that effect—is that 
right? A Yes. 

MR. SCHLEZINGER: That’s all. 


es s e e 


lil 


WILLIAM HADDAD 


called as a witness in behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 


DIRECT EXAMINATION 
BY MR. SCHLEZINGER: 


144 Q Mr. Haddad, you were one of the original 
stockholders in the defendant corporation? A 

Yes, I was. In fact, lama stockholder. 

Q You are a stockholder. Are you a director? A I 
am not a director. 

THE COURT: As a matter of fact, I might say paren- 
thetically I read about it. 

THE WITNESS: Thank you. I am no longer a direc- 
tor. I think at the time of my marriage I terminated as 
a director, but I am still a large stockholder. 


145 Q Mr. Haddad, you were one of the original 

movers of the defendant corporation? A Yes, it 
was my brother’s Sid’s idea. Fred became involved and 
because we are rather a close family I became involved 
to help any way that I could. 

Q But I assume you weren’t a real working officer of 
it in the sense that the Washington brothers were—is 
that right? A No, definitely not. 

Q But did you attend the Detroit meeting with the 
police? A Yes, in the original stages I devoted as 
much time as I could. I was at the Detroit meeting 
where the original presentation was made to the police 
association, the Police Conference. 

Q When did that meeting take place? A You will 
have to refresh my memory on that particular date. 
I’m not positive of the exact date of that meeting. 
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Q Did the meeting take place before Mr. Cunningham 
became counsel? A Yes, as I recall. 

Q So that it would be early ’58—is that it? A Yes, 
it was early ’58. I don’t know the month and day it 

started. 
146 Q Now, at that meeting did your brother pre- 
sent a proposal for the Mutual Fund to the con- 
vention of the police? A Yes, we did two things. We 
first of all had a proposal and we lobbied for the pro- 
posal. Then my two brothers actually presented to the 
group as a whole proposals for the Mutual Fund. 

Q Was this group an annual convention, or what? 
A I understand it was the annual meeting, as I recall. 

Q Of the National Conference of Police Associations? 
A With representatives drawn from various member 
groups. 

Q Yes. And was the proposal for the establishment 
of a police mutual fund approved at that meeting? A 
Yes, sir, and my understanding of that was it was ap- 
proved, the details were left to a negotiating committee. 
When I left Detroit it was my understanding that the 
context of difference for the negotiating committee pre- 
sented no difficulty. In other words, I felt that they had 
completely achieved what we had gone into Detroit to do. 

Q Now, during the period after that meeting, you be- 
came acquainted with the plaintiff, Mr. Cunningham? 
A Yes. I don’t know the exact meeting, but I do know 
he was with my brothers several times, and in fact they 
all stayed at my apartment on at least one occasion I 
remember. 

Q And you met him on several occasions, or a 

147 number of occasions during this period in which 

he was counsel for the defendant? A Yes, very 

closely associated with my brothers in all these meetings 
in New York, and as counsel. 

Q And were all the important business problems of 
the company discussed in those meetings? A The most 
intimate of business problems were discussed. 
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Q Was there any discussion of the importance to the 
defendant of obtaining an agreement with the police? 
A Yes. 

Q Now, there’s been testimony in this record that—I 
believe Mr. Cunningham testified that on February 6 he 
met with you in the press room... A (Interposing) 
City Hall 

Q ...of City Hall in New York City? A Yes, it is, 
sir. 

Q And would you describe that meeting to us and tell 
us what took place? A Well, the details that led up 
to the meeting, I think there was an exchange of a couple 
of phone calls. Mr. Cunningham was in New York for 
other business. We met at City Hall in the press room. 
We went downstairs where we could talk quietly. I was 
concerned about the status of the Mutual Fund. I knew 

my brothers had staked everything on it, and gone 
148 all the way out to achieve this. This was their 

goal. I was concerned and talked with Mr. Cun- 
ningham at great length in deep confidence about the 
Mutual Fund, what was its problems. He felt that, one, 
my brothers had experienced—didn’t have the experience 
in the sense, or were not handling negotiations properly; 
two, he said something which really did disturb me. He 
said to me I should play a bigger role, and because I was 
the oldest I should have the most shares, instead of Sid, 
and that if I took an active hand in it, things might move 
along more smoothly. He indicated the police were more 
favorably disposed to me than to my two brothers. 

Q Why did this disturb you? A Well, the thing 
that really disturbed me, quite candidly, is the fact that, 
telling me that I should have more shares than my broth- 
ers, and that my brothers were not—in a sense—I don’t 
want to put words in his mouth—in a sense were not 
capable of negotiation. I know they had come this far, 
and I was disturbed, to say the least, and I was disturbed 
on the second factor which, about the fund, you know, 
why the fund hadn’t gone through. 
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Q You say you were discussing these things in a very 
confidential manner with Mr. Cunningham? A The ut- 
most confidence, I mean, there was no bar. I said every- 
thing that I thought and I pumped him for everything 

he had. 
149 Q Did you know at that time that he had been 
advising the National Conference of Police Associ- 
ations with respect to drafts of agreements that they were 
submitting to your brothers? A No, sir. 

Q Would you have talked to him in this way if you 
had known he was their legal advisor? A Truthfully, 
no, sir. 

Q Now, as a result of this meeting, Mr. Cunningham 
stated—you agreed to attend a meeting in Washington? 
A Yes, I don’t know where the idea originated, either 
with him or me, but I think it was with him, and we had 
a meeting, and we all sat around the table, that my addi- 
tional personality involved, that we might work something 
out with these people. I was all for it. As I indicated 
earlier everything rode on this thing for my brothers, 
their whole career was involved in this thing. So I was 
favorable to it. As I recall, a meeting was set, called me, 
or I think I called him, was set for February 13th. I 
had a news assignment that prevented me from going, 
but they kindly put it over until the next week. I under- 
stood that it was essential that I be present. 

Q And did you attend such a meeting on Febru- 
150 ary 20, 1959? A Yes, I did, in the office of 
Roberts & McInnis here in Washington. 

Q And will you tell us what occurred that date in 
this office from your standpoint? A Two things hap- 
pened. The first thing I did, naturally, as I recall, to 
the best of my recollection, I went to Mr. Cunningham’s 
private office within the Roberts-McInnis firm. He had 
offices there and we had a big meeting in the conference 
room. I went into his office and discussed in ultimate 
detail, and minute detail, everything that was going to be 
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discussed that day. I recall, to the best of my recollec- 
tion, I said that it was all important to get the contract, 
and no matter what the terms were we had to salvage 
this thing to save face and go ahead with the idea that 
Sid had originated, that we still had faith in and that 
whatever the economic consequences, differing from what 
we set out to do. We set out certain things, certain prin- 
ciples, certain financial things had been set out. They 
had been changed in the months from the time it was 
first originated until the time of the February 20th meet- 
ing. 

Q Changed to your advantage or disadvantage? <A 
To our great disadvantage in both capital outlay and 
future financial gain, great disadvantage plus great dis- 
advantage of control. I said to him very candidly, as I 

have spoken in court, everything rode on this. I 
151 said that we are going to go and do everything 

that they ask; I hope it’s not too bad. We had 
other—it was all very friendly, and you know I’m speak- 
ing to him as an older person experienced in finance and 
experience in law, a person that I just spoke to that 
way—that’s what I did. And then we had the meeting, 
and I— 

Q (Interposing) Then this was a private conversa- 
tion—is that it? A Private conversation. I left his 
office, I think, with the members, either Mr. Royce or 
Mr. Givens, or both—when they showed up, I left him 
to speak with them. 

Q Then a meeting was held in the conference room? 
A Yes, sir. 

Q And would you please describe what happened with 
respect to your own reaction to what Mr. Cunningham 
did at this meeting? A We had a conference. The 
participants, as I stated before—Your Honor, I was 
shocked, dismayed, aghast, that Mr. Cunningham repre- 
sented the police. I base my shock—I’m a Reporter. I 
see a lot of things, I’m shocked, but I was actually 


116 


shocked at this. I didn’t quite comprehend it. I sort of 
took over the negotiations because I was even hard on 
my brothers in the sense I felt it was important to get 
this contract approved; made concessions. We had a— 
Ray Jacobson was there, and he says, “It?s a one-way 

street.” He indicated to me, you know, how come 
152 Mr. Cunningham is representing the other side so 

openly. 

BY THE COURT: 


Q Who represented what to yout A Raymond Ja- 
cobson—he’s an attorney in Washington—he was present 
at the meeting. He’s an old personal friend. 

Q He was representing whom? A He was—I 
imagine— 

Q Well, I don’t want your imagination. A He was 
representing — 

Q Justaminute. <A Yes, sir. 

Q You’re a Reporter. You don’t bring your imagina- 
tion in here. A Right. 

Q Because I don’t want your imagination. A Right. 

Q I want to know who Jacobson was representing. 
A Ray Jacobson, to my understanding, was representing 
my brothers in ADMS. 

Q Well, you were in on this deal too. A In what 
sense, sir? 

Q You just told me that you were a stockholder, and 
it was like the Three Muscateers... A (Interposing) 
Yes, sir. 

Q ... one for all and all for one, so you were 
153 in this thing too. A Right sir, but there’s division 
of power, and there’s division of authority. I didn’t 

hire. 

Q Who was Jacobson representing? A To my under- 
standing Ray Jacobson represented our interest, ADMS 
being our interest. 
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Q So you knew that when you went there, but certainly 
Cunningham was no longer representing you. A No, 
I did not, sir. 

Q Well, you knew his representations had ceased on 
November the 2lst, 1958. Didn’t you know that? A 
Yes, I did, sir. Yes, right. 

Q So that you knew in February of 1959 he was no 
longer counsel for your organization? A No, sir. 

Q You had a lawyer, didn’t you? A No, sir. Would 
you like me to explain. 

Q I would like to have you explain. A All right. 
I assumed that he was involved with us. I didn’t know 
the exact detail of it, but I had no idea that he repre- 
sented or was counsel for the other side. I knew he had 
a proprietary interest in this thing going through. I 
knew there was consideration of him being General Coun- 

sel, and of him serving in other functions, so— 
154 Q General Counsel? A Actually General Coun- 

sel to the Mutual Fund, which is a—of course there 
were three bodies, sir. There is ADMS; there’s the po- 
lice, and then there’s the group that they both formed to- 
gether which is the entity, the Mutual Fund. He was to 
be General Counsel—oh, there was opinion expressed by 
people involved at the police association that he would be 
General Counsel. There were other considerations, other 
representations that he might do for them. So, number 
one, J— 

Q Now this Mutual Fund organization which was set 
up consisted of members of the police organization and 
members of your organization—isn’t that right? A Yes, 
sir, on a varying degree. 

Q So you had agreed that he would be General Counsel 
also, had you not? A I don’t recall making that agree- 
ment. 

Q But you knew he was to be General Counsel for 
this hybrid organization? A I knew that the police 
wanted—in the early stages of the negotiations this was 
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not true. In the later stages of the negotiations, sir, the 
police insisted, and whether we agreed to that— 

A I am only talking about negotiations in February 
1959 when you went there and saw Cunningham acting 
in the fashion in which you say he acted, Jacobson was 

there representing your corporation? A Yes, 
155 © sir. 
Q Now you say that Cunningham was to act as 
General Counsel for this new organization that was to 
come into being as a consequence of this contract. A I 
beg your pardon, sir, I didn’t quite say that. I might 
have said it and I’m mistaken. 

Q Well, then, how far did you go with reference to 
saying that or anything like it? A What I indicated 
was that there was strong sentiment expressed by the 
police in my previous contacts and information that had 
been conveyed to me both by Mr. Cunningham and my 
brothers that they had a preference for him to be General 
Counsel to the Mutual Fund. 

Q Why do you say they had preference for him. Who 
are “they”? A The people representing the police in 
Washington, who in turn, I assame— 

Q What was your brother’s preference? Did he have 
any? A I rather gathered at that stage of the negoti- 
ations my brothers perhaps would not have preferred 
Mr. Cunningham, but perhaps would have gone along with 
Mr. Cunningham, because they were trying to save the 
fund. 

Q Let me ask what was their preference, if any, 
156 at that time? A I would say, sir, that their 
preference was not Mr. Cunningham. 

Q Well, if their preference was not Mr. Cunningham, 
was their preference Mr. Jacobson? A No, sir, not to 
my knowledge. 

Q Did they have any preference, as far as you know? 
A No, sir, not to my—I was trying to get them to get 
Dewey Ballantine, or somebody like that. We had some 
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discussions. I thought we needed a name firm. My recol- 
lection isn’t completely fresh on that, but I don’t think 
there was any other person proposed. 


157 BY MR. SCHLEZINGER: 


Q Mr. Haddad... A Yes, sir. 

Q ... as an actual matter there has been no agree- 
ment by the parties on the general concept of the Mutual 
Fond... <A (Interposing) No, sir. 

Q ... at the time of the February 20 meeting—isn’t 
that right? A No, sir, and as a director, I had a pref- 
erence. 

Q But I take it it was your understanding that one of 
the persons under consideration for General Counsel of 

the Mutual Fund was Mr. Cunningham? A Yes, 

158 and I indicated how that knowledge came to me. 

Q But coming back, although he may have been 

under consideration as General Counsel for the Mutual 

Fund, I take it you were completed startled to find him 

in there as legal representative of the other side? <A 
Yes, sir. 

Q And had he at any time ever told you that he was 
representing the other side, or that he had helped or 
assisted them in any way in their negotiations or in draft- 
ing any documents between the parties for the other side? 
A To the best of my recollection, no. That’s February 
20. 

Q You are talking of the February 20th meeting? A 
Yes, sir. 

Q Now, Mr. Haddad, following the February 20 meet- 
ing at which you say you were shocked and surprised 

A (Interposing) Yes, sir. 

Q ... You received a letter from Mr. Cunningham 
... A (Interposing) About a week later. 

Q ... which has been introduced in evidence as De- 
fendant’s Exhibit— A It was either February 26 or 27. 
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Q It’s a February 27 letter. A It’s a rather long 
one, about three or four pages. Sorry I ramble. 
Q Have you seen this letter recently? A Pardon 
159 me? 
Q Are you familiar with this letter of—- A 
(Interposing) Yes, this is the letter. 
Q Were you surprised to receive this letter? A Fol- 
lowing the meeting, it was still hard for me to believe— 
BY THE COURT: 
Q Now, the question was, were you surprised when 
you received this letter? A Mildly surprised, yes, sir. 
Q The question was not directed to your beliefs. A 
Yes, sir. Mildly surprised, because— 
Q You’ve answered. 


BY MR. SCHLEZINGER: 


Q Why were you mildly surprised. A Because in 
detail, things that had been sort of suspicioned in my 
mind—it was also a very candid letter, I mean, to Mr. 
Cunningham’s favor. He detailed the things I had suspi- 
cioned in my mind. 

Q And what are the things that you're talking about 
that you suspicioned? A I had suspicioned that he was 
acting for the other side for a long period of time, which 

I hadn’t been told, or personally hadn’t been told. 
160 Q Well, when did you start having that suspi- 
cion? A Well, February 20th in the afternoon. 

Q Did this in effect confirm to you those suspicions? 
A Yes, because it was a candid letter, as you know 

Q Now, subsequent to June 27th— 

THE COURT: Now, may I have that exhibit, please? 

(Handed to The Court.) 


BY MR. SCHLEZINGER: 


Q Now, subsequent to June 27, the record shows, I 
believe, that the defendant corporation made another 
payment to Mr. Cunningham under the fee agreement. 
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Are you familiar with their making that additional pay- 
ment? A The direct payment, no. That was an adminis- 
trative thing that I wasn’t involved in. 

Q Subsequent thereto, some time in March, apparently, 
a decision was made not to pay him further. Are you 
familiar with that decision? A Yes, because it came to 
me in a different context. 

Q Will you tell us how it came to you? A My brother 
Fred called me in New York and indicated that he had a 
conference with the police. 

Q Who do you mean by the police? A The police 
representatives here in Washington for the Conference, 

Mr. Royce and Mr. Givens. 
161 Q Mr. Givens and Mr. Quimby. A Im sorry, 

Mr. Givens—I beg your pardon—and Mr. Quimby. 
Fred had a conference with them. The indication was 
unless we paid Mr. Cunningham the money he said was 
due him, we would have no chance of getting the police 
contract. Now, I was of the philosophy that everything 
rode on this, and I talked to my brother at length about, 
well any way to salvage, what can you salvage, but my 
brothers evidently had come to some sort of decision that 
this was the end of the road. The negotiating position 
had been so completely undermined, that we would have 
to give up the thing, and as I recall, this is, I think, the 
time that I learned that some payments, you know, had 
been made, but it was an incidental to the conversation. 

Q Thank you Mr. Haddad. A Yes, sir. 


CROSS-EXAMINATION 
BY MR. RHODES: 


Q Mr. Haddad, I would like to ask you if you would, 
to tell us the reasons why you called Mr. Cunningham 
and arranged to meet him in New York upon the occasion 
of February 6? A I don’t know the exact chronology, 
but to the best of my knowledge, and I did understand 
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what Mr. Cunningham said. I mean not sure whether the 
original call—we had been in, you know, we had been in 

kind of contact because of—related with my brother. 
162 My motivation in all of this was to see that the 

contract got through, and I imagine I spoke to him 
because of my concern about this thing. I might have 
written him; I’m not sure how it terminated, but it did 
terminate in a meeting when he was in New York for 
other business, and we got together. 

Q Yes, sir. And wasn’t the reason for your call the 
fact that you were concerned because the negotiations be- 
tween the defendant corporation and the police association 
had broken down apparently. A Well, you’re assuming 
that I phoned him. I’m not sure, but—I’m not positive, 
whatever Mr. Cunningham says in that case I am sure 
it’s true. We had a contact; I was concerned about the 
delay, and the consummation of a contract. I was also 
disturbed to learn that the negotiations had seemed to be 
—that the terms that they were presenting us sort of were 
detrimental to our position. They seemed to get progres- 
sively worse. Now, you must realize, if I may make a 
point, sir, that I’m not intimately involved every day of 
the week, so my information came in bunches, and I got 
intimately involved on certain occasions, so I’m not 
familiar with the details. 

Q Well, on the point of the contact, don’t you recall 
that you tried to reach Mr. Cunningham by phone at his 

office and then his home and learned he was in 
163 Bronxville, New York? A That strikes a very firm 

chord, because I think that we did touch base while 
he was in Bronxville 

Q Yes, you did initiate the call to him? A I’m not 
positive. If Mr. Cunningham says so, I will accept it, 
because I have no way of knowing whether—I don’t doubt 
his word on that. If that’s his recollection I will accept 
it, if he will just shake his head and say yes and I will 
say it’s so, so we don’t have to keep going. 
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Q Now, do you recall receiving a letter from Mr. 
Cunningham dated January 28th referring to having 
missed an earlier call of yours. A It looks—I can’t say 
it is, but I will accept it as that. 

Q You have a recollection? A As I say, vague. I get 
two hundred calls a period of three days, but I do know 
we had communication. That’s established, to my mind. 

Q And at the time that you at that discussion went in 
at great length and utmost confidence you knew that he 
was no longer in the role of attorney for the defendant 
corporation, that that relationship had been terminated the 
previous November? A I know that one arrangement for 
him as counsel was terminated, I think November 21st, if 

that’s the date. I know he was a director of the 
164 company. To my recollection he was a director of 

the company. I considered him up until February 
20th as an insider. Now, this may be my fault, but I 
considered him as an insider up until February 20th. 

Q But my question is you knew he was no longer 
serving as counsel for the defendant corporation at that 
time—that’s correct, isn’t it? A Wait a minute, let me— 
I knew it had been terminated November 21st. I knew 
that there was—wait a minute, let me check—I would say 
yes. 

Q Thank you. A I would say yes. 

THE COURT: That’s all. Step down. Thank you. 

MR. SCHLEZINGER: Fred Haddad take the stand, 
please. 


Whereupon, 
FREDERICK HADDAD 


called as a witness in behalf of the defendant, having 
been first duly sworn, was examined and testified as 
follows: 
BY MR SCHLEZINGER: 
Q Would you state for the record your address, Mr. 
Haddad? A My address is 4420 North Henderson Road, 
Arlington, Virginia. 
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Q And what is your position with the defendant 
165 corporation? A I am Treasurer and Director and 
Executive Vice-President. 

Q Are you one of the promoters... A (Interpos- 
ing) Yes, I am. 

Q ... of the defendant corporation? A Yes, I am. 
I am one of the major stockholders and one of the pro- 
moters. 

Q And have you been in such position, a major stock- 
holder, promoter and official throughout this entire period 
... A (Interposing) Yes, I have. 

Q ... that we have been discussing. Did you attend 
the Detroit meeting? A Yes, I did. 

Q What was your understanding of the outcome of 
the detroit meeting? A We had a specific program which 
we have mimeographed up as a proposal to the National 
Conference of Police Associations, and submitted that 
proposal to their organization with a view of having 
them adopt it as their mutual fund with us sponsoring it, 
and they did, the committee did then adopt it and ap- 
pointed two members of their organization to carry out 
the furtherance of this program, which involved filing 
registration statements, the presence fee, and various 
other matters. 

Q Who were the two members? A Mr. Lawrence 

Quimby and Mr. Royce Givens. 
166 Q They are the Washington officials of the or- 
ganization, is that right? A No, Mr. Royce 
Givens is their Executive Secretary nationally, and Mr. 
Quimby, because of his familiarity with financial matters, 
was also appointed. I don’t believe he’s an official of the 
organization. 

Q Now, subsequent to that meeting Mr. Cunningham, 
as I take it from the testimony, became your counsel and 
a member of the— A (Interposing) Yes, we had actu- 
ally been conferring with Mr. Cunningham long before 
this. I guess officially he came with us just prior to our 
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going to Detroit, if I remember correctly, some time in 
June of 1958. I believe the convention was held June 28, 
1958 through July 3d. 

Q Isee, And he became counsel to the company? A 
Yes, he did. 

Q He continued as counsel until November 21, ’58? 
A Yes, he did. 

Q As a counsel did he perform all the legal work that 
was performed for the company? A Yes, sir, he was 
the only counsel that we did have, and he advised us on 
many matters. As a layman I can’t distinguish neces- 
sarily exactly what you mean, but he advised us on many 
many matters, and we had many many conferences on the 

promotion of this company, and its program. 
167 Q And did many of these conversations, confer- 

ences, and so on, involve the intimate problems and 
major problems of your organization? A Yes. I re- 
member on two specific occasions we were at Mr. Cun- 
ningham’s house drawing up financial proposals for the 
financing of our organization. I remember on one occa- 
sion he introduced us to the officials of the Grace National 
Bank with a view of the possibility of their being the 
custodian for the particular program, and around five or 
six other cases of coming to brokerage firms with us in 
New York and discussing generally what our proposals, 
what our program with the National Conference was, and 
all the details involved in that. 

Q Now you refer to your program. Your Program 
was to establish mutual funds for organizations—is that 
right. A Yes, that was the concept we had. 

Q What was the most important plan of this program 
at that time, or let’s put it, what was the most important 
single fund you had in mind, or objective to obtain? A 
Since we were insufficiently financed, we concentrated all 
our efforts on the immediate program that we had, now, 
we felt that had been approved and ratified, and that was 
the National Conference of Police Associations Mutual 
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Fund. This time we had little or no over-the-counter 
brokerage business. We had very few outside mutual 
fund sales. This was—really our whole purpose 
168 was developing this program, establishing it, and 
sending it off as the first one of this nature and 
with this particular group. 
Q And was Mr. Cunningham aware of this fact as 
counsel? A Oh, yes, he was aware of the fact how 
critical it was to us to establish this fund. 


BY THE COURT: 


Q Why do you conclude you lost this contract, if you 
did lose it by somebody’s activity. Why do you conclude 
you lost it? A Well, I think a couple of things enter 
into it, sir. I feel we lost it because of the relationship 
established between Mr. Cunningham and the members of 
the police organization. 

Q Well, now—all right, that’s one. Now develop that 
a little bit. What was that relationship and why did it 
inure to your detriment? A Well, I have certain suspi- 
cions, which I— 

Q Now, I don’t want your suspicions. A Right. 

Q You’re here in a law suit... A (Interposing) 
Yes, I understand that. 

Q .... that you lost this contract because of Mr. 
Cunningham’s activities. Now I want you to tell me, if 
you can, what those activities were which caused you to 

lose this contract, if you lost it for that purpose, 
169 for that reason. A We had very excellent rela- 

tionships with the police in June and July of 1958. 
We brought this man into the program after that, intro- 
duced him to the police, because we felt he was more ex- 
perienced than we were; he was an older man; and that 
he could counsel us in many ways and be very effective 
for our organization and for our proposal. We again had 
meetings with the police— 
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Q But you dropped him out on November 21st of 759. 
A Yes, I am coming to that, sir. 

Q Tell me why that was done. A Why we dropped 
him on November 21st? 

Q Yes. A I feel that we dropped him for— 

Q I don’t want your feelings; I want your reason why 
did the organization drop him as counsel, if you know? 
A Well, sir, one, because he presented us with a bill at 
the time that we didn’t feel we could afford to pay at that 
moment. 

Q That’s the bill for $5200? A Yes, sir. 

Q That was the reason you dropped him? A One 
of the reasons, sir. 

Q What is the second one? A Another reason is 
that he demanded that we guarantee a fee of $10,000 as 

General Counsel for the Mutual Fund, and for 
170 writing up the registration of the Mutual Fund. 
Q So therefore you didn’t drop him for any rea- 
son connected with the police?’ A No, sir. 
Q Atthat time? A Right, sir. 


BY MR. SCHLEZINGER: 


Q Now, following November 2ist, Mr. Cunningham 
has admitted in the testimony in the record that he held, 
between November 21st and February 20th, November 21, 
1958, February 20, 1959, a number of meetings with the 
police, during some of which meetings he advised them in 
connection with the drafting and assisted in the drafting 
of certain proposed contracts that were subsequently sub- 
mitted to you by Mr. Quimby and Mr. Givens. Were you 
aware that he was doing this before February 20? A 
I did not have actual knowledge that he was advising 
them as to legal matters except on two specific occasions 
that I remember, and this was at my request and I re- 
quested him—requested them— 

Q (Interposing) Who is them? A Pardon me, let 
me be specific about this. A question came up in De- 


128 


cember of 1958 which the police felt they couldn’t rely 

on my opinion, so I referred them to their own 
171 counsel. I believer the name was Mr. Steinem. He 

said Mr. Steinem was not familiar with the SEC, 
Investment Company Act of 1940, and other technical 
rules in this area, and laws in this area. and that they had 
more faith in Mr. Cunningham, so I called Mr. Cunning- 
ham in their presence, and I said, “Mr. Cunningham, they 
are confused on this point. Would you please clear them 
up.” Now I was not sending him there with the idea that 
Mr. Cunningham was going to represent them or represent 
their side as contrary to our side. We had very friendly 
relations in a sense with Mr. Cunningham at this time. 
We still relied on him. We still talked over our program. 
He still gave us advice in this program. He was inter- 
ested in the program and he continued his interest. It 
was on another occasion where a specific question of lia- 
bility came up that I did the exact same thing. 

Q That was the liability of the name of the police that 
was used in the Offering Circular? A Yes, and they 
asked—they would not rely upon my opinion. I referred 
them to their own lawyer; they said no. I referred them 
to Mr. Cunningham—the fact is I called Mr. Cunningham 
and posed the question to him and handed the phone to 
one of the members. 

Q Now, let me get more specific. The testimony shows 
that there were several drafts of documents from early 

January to the February 20 meeting submitted to 
172 you... A  (Interposing) Yes, sir. 
Q ...by the police. A Yes, sir. 

Q Were you aware that Mr. Cunningham advised the 
police, was consulted by the police, assisted in the drafting 
of any of those documents, and these documents I am talk- 
ing about are the proposed agreements between the police 
on the one hand and the defendant on the other? A No, 
sir. As a matter of fact, prior to the meeting of Febru- 
ary 20— 

THE COURT: You have answered the question no. 
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BY MR. SCHLEZINGER: 


Q Well, now will you give me—you attended the meet- 
ing of February 20? A Yes, sir. 

Q And Mr. Cunningham attended the meeting? A 
Yes, sir. 

Q Mr. Cunningham has testified, or I believe the evi- 
dence shows that Mr. Cunningham announced at the open- 
ing of the meeting that he was there to answer legal ques- 
tions only from the police. Do you recall that? A I 
can’t honestly say that I recall that specific statement, sir. 

Q Do you recall, or do you know what position—what 

part he did play at that meeting? A I became 
173 aware that he was representing them, sir. 
Q How did you become aware? A Well in the 
matter of negotiations, I could clearly see what he was 
doing. 


BY THE COURT: 


Q Well, now, that leaves things up in the air. Al- 
though I shall use words to convey my meaning, you 
haven’t conveyed any meaning tome. A I’m sorry. 

Q What do you mean by it became clear in the matter 
of negotiations? A Well, as we were discussing the va- 
rious matters that were involved I became aware that he 
was representing the other side in reference to the specific 
negotiations we were carrying on in the matter of discuss- 
ing the paragraphs of the specific proposal before us. 


BY MR. SCHLEZINGER: 


Q Following the meeting—were you surprised by this? 
A Yes, I was quite surprised in a way that he was ac- 
tually doing this. It bothered me very much at the time. 

Q Following this meeting—well, despite this fact I take 
it you signed the agreement on March 2d? A Yes, sir, 
we felt we had our back up against the wall and we needed 
this agreement; we wanted to go ahead with it; we had a 
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a big financial investment, and this was a big step, 
174 and we needed this program. 

Q By the way, Mr. Haddad, you’re the account- 
ant, the financial man in this picture for the defendant, are 
you not? A Yes, sir. 

Q You were, as the financial man, from the financial 
standpoint, were you familiar with the understanding with 
the police prior to November 21, and with the various 
drafts of the agreement that you received thereafter? A 
Yes, sir. 

Q Now, there’s been testimony that the drafts that you 
started to receive early in January were substantially 
more disadvantageous from the standpoint of the defend- 
ant corporation? A Yes, sir, they were. 

Q Can you very briefly and in summary state what 
some of these provisions were that appeared for the first 
time in the early January draft and continued to appear 
until the draft signed on March 2d that were contrary to 
the previous understandings between the parties? 


MR. RHODES: For the purposes of clarity, may I ask, 
if we are going into these differences, if the witness may 
be asked to identify the various provisions in the two con- 
tracts to which he is testifying, otherwise I am going to be 

completely at sea. 
175 MR. SCHLEZINGER: I'll be very glad to. Will 
you give me Defendant’s Exhibit 2? 


(Handed to counsel for defendant.) 
BY MR. SCHLEZINGER: 


Q Ihand you Defendant’s Exhibit 2, Mr. Haddad. Are 
you familiar with this document? A Yes, sir, I am. 

Q And what is that document? A This is a proposal 
that we received from the National Conference in the early 
part of January as to an agreement that should exist be- 
tween the National Conference and our organization, 
ADMS. 
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Q Did the provisions of this agreement surprise you. 
A Yes,sir. The agreement came as quite a surprise, and 
it was the first real indication that something was going 
amiss. 

THE COURT: Well, now, is this the agreement that 
was entered into in February of 1959... 

MR. SCHLEZINGER: Your Honor— 

THE COURT: ...as a consequence of all these nego- 
tiations? 

MR. SCHLEZINGER: This is the first draft of that 
agreement, 

THE COURT: Well, I’m only concerned with 
176 ‘the final draft that was entered into on February of 
1959 as a consequence of negotiations had. I don’t 
want to get those first drafts; I want to get the final draft. 
That’s what governs. 
THE WITNESS: Yes, sir, we signed this one. 


BY MR. SCHLEZINGER: 


Q Mr. Haddad, I hand you Defendant’s Exhibit 5, 
which is dated March 2d, 1959. Is that the agreement en- 
tered into after the February 20 meeting? A Yes, sir. 

Q Or that was signed? A Yes, sir. 

THE COURT: And diseussed at the February ’59 
meeting? 

THE WITNESS: Yes, sir. 


BY MR. SCHLEZINGER: 


Q Well, Mr. Haddad, there was a previous draft that 
was discussed and this is the final one drafted embodying 
whatever changes that were made at the meeting—is that 
right? Will you answer please? A Yes, sir. 

Q All right, can you point out for us now the differ- 
ence in the provisions of this agreement and the way in 
which the provisions of this agreement differ from the 
understandings that you believe you had with the police 
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prior to November 21, 1958? A Yes, sir, you will 
find in paragraph 2 of this agreement whereby the 
NCPA may decide— 


BY THE COURT: 


Q Now, just a minute, please. This agreement which 
was subsequently signed... A (Interposing) Yes, sir. 

Q ... which purports to be the agreement between the 
police group and your own organization, that was the 
agreement that was discussed at this meeting in February 
of 1959, and that is now what was agreed upon at that 
meeting—is that right? A Yes, sir. 

Q All right. Now what did Mr. Cunningham have to 
do with any of the provisions by way of discussion or 
counseling or anything else at this meeting with reference 
to the provisions, rather, of that document? A We en- 
tered into negotiations, discussions of the contract. Mr. 
Cunningham actively discussed certain provisions. 

Q What do you mean by actively discussed? You are 
trying to call my attention to something that oceured in 
February of 19592 A Yes, sir. 

Q Iwasn’t there so the only way you can call it to my 

attention is by use of words. A Yes, sir. 
178 Q Will you tell me exactly what was said and 
what Mr. Cunningham said? A Well, sir, it’s 
very hard for me to remember specifically. 

Q Iam not asking you to remember specific words, be- 

cause if you could, I would be your manager. 


BY MR. SCHLEZINGER: 


Q Mr. Haddad, do you remember some of the provi- 
sions that were discussed at that meeting? A Yes, sir, 
I sure do. I personally talked back and forth with Mr. 
Cunningham on some of the paragraphs involved here. 
We discussed, and it came at Mr. Cunningham’s sugges- 
tion that they give in to a certain extent on the fact that 
we should have representation, at least one director on the 
board, and this came as a direct suggestion from Mr. Cun- 
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ningham. The police at that time were adverse to us hav- 
ing any, and I discussed back and forth with Mr. Cunning- 
ham that this was a complete change, that we certainly 
deserved at least one representation; we deserved more 
than that. He said, “Why don’t you give them one.” 


BY THE COURT: 


Q Well, didn’t you conclude under the circumstances, 
by virtue of what happened that Mr. Cunningham was act- 
ing in a fashion inimical to your efforts? A Yes, 

sir. 
179 Q They were going to give you nothing as a re- 
sult of your conversation with him and his impor- 
tunity to them. A No, sir. 

Q What happened? I am not asking how you feel, I 
am asking what happened. You told me, if I understood 
you correctly, that they were going to give you—by you, I 
mean the defendant corporation—no representation on the 
board, but as a consequence of your conversation with 
Cunningham or Cunningham’s conversation or importunity 
with them, it finally worked out the way you wanted it— 
is that right? A No, sir, it did not. 

Q How did it work out? A Well, sir, conversations 
coming to this point were very strained, and I believed— 

Q How did it work out? A It worked out to our dis- 
advantage. Where we had previously had officers in the 
National Police Conference, and directors—we had five 
directors from our organization—we now had none. 

Q But you were going to get none, you told me, until 
Cunningham interferred!? 

MR. SCHLEZINGER: Your Honor. 

THE COURT: Just a minute, I am talking to the wit- 
ness. 

BY THE COURT: 


Q Iam not trying to confuse you. I am trying 

180 to get the thing straight. I thought you said to me, 
when you went there and this contract was entered 

into, this agreement we'll call a contract, that there had 
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been some discussion previous to its reduction into writ- 
ing, and in the course of these discussions that had been 
had there was some talk about representation of your or- 
ganization upon the board of this new organization which 
this contract was to bring into being, and that you were 
surprised to find out that the police authorities were giv- 
ing you no one from the standpoint of representation on 
this new board. A Right, sir. 

Q That you told Mr. Cunningham about that, and in 
your presence he talked with some of the others, and you 
finally came up with one, where you had none before—is 
that right? A Sir, it wasn’t quite the compromise as 
you are putting it to me. 

Q Tell me what happened? A Mr. Cunningham 
Imew if we had no representation whatever on that board 
that ADMS probably would have walked out, that we 
would not have gone ahead with the agreement, and I felt 
he was trying to make sure we continued our association 
with the National Conference in this Mutual Fund concept, 
and I feel that that was the reason for it. I don’t feel this 

was a compromise. 
181 Q Why do you suppose he was trying to do 
that? A Why do I feel? 

Q Yes. A Can I give my feeling? 

A Yes. Q I felt he was trying to become the Gen- 
eral Counsel to it and also do the underwriting papers on 
it. I think that was his interest in it. 

MR. SCHLEZINGER: Your Honor, if I may, I believe 
that a discussion of the final March 2d agreement, without 
a reference to the earlier drafts, takes the entire feeling, 
or the damage to the defendant, out of context. The real 
difference appears between the understanding of the par- 
ties prior to November 21st, and the first drafts submitted 
early in January by the police. Those are the basic dif- 
ferences. All these subsequent ones are merely refine- 
ments between January and March, and the testimony 
shows that the first draft of early January, Mr. Cunning- 
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ham, without the knowledge of the defendant, had served 
as legal advisor to the NCPA. 

THE COURT: I don’t want any argument now. 

MR. SCHLEZINGER: Pardon me? 

THE COURT: I don’t want any argument now. 

MR. SCHLEZINGER: It was for that reason I would 
like permission to have Mr. Haddad point out the basic 

differences between the understandings of the par- 
182 ties before November 21st and the early January 
document. 

THE COURT: I won’t permit you to do that. The 
document that came into being was the document that was 
finally signed. 

MR. SCHLEZINGER: May I have an exception? 

THE COURT: You don’t have to have an exception 
any more. It’s on the record. You have it. 

MR. SCHLEZINGER: That’s right. I’m sorry. 


BY MR. SCHLEZINGER: 


Q Can you tell me, with reference to the March 2d 
agreement, which you signed, can you compare that and 
tell me in what respects you consider it more disadvan- 
tageous to the defendant than your understanding with the 
police? 

THE COURT: Well, now, you are doing just exactly 
what I inhibited you from doing with reference to the 
document. If it becomes material under the circumstances, 
and I don’t think it is, the documents are the best evidence 
and not his understanding of it, because I can read them 
myself. 

MR. SCHLEZINGER: All right, Your Honor. 


BY MR. SCHLEZINGER: 


Q Following the meeting of February 20, did you— 
well, pardon me, let me ask you something else. You 
signed this agreement of March 2d? A Yes, sir, we 
signed all the other three drafts also. 
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183 Q You signed the agreement even though you 
considered that it wasn’t a very good agreement 
from your standpoint—is that right? A Yes, sir. 
Q Would you tell me why? A Well, we feel it, as a 
business judgment, we had substantial, substantial for us 
at that time— 


BY THE COURT: 


Q Substantial what? A We had substantial money 
involved in the stablishment of this program. We had 
financed the meeting in St. Louis, bringing various repre- 
sentatives from all over the country there. We had fi- 
nanced travel to Detroit. We had spent a considerable 
amount of money. 

Q When you say considerable amount of money, how 
much did you spend? A Somewhere in the neighbor- 
hood of, at this time, somewhere around ten to twelve 
thousand dollars. 

Q How many people did you bring to Detroit, and who 
were there? A We brought all the representatives that 
finally became directors of the Mutual Fund at that meet- 
ing. That was Mr. Theodore Dolan— 

Q I don’t want them by name. How many were 
184 there on the aggregate? A Six, I believe, and 
five from ours, eleven altogether. 

Q Eleven—that’s the Detroit meeting? A No, sir, 
that’s the St. Louis meeting. 

Q How many were at the Detroit meeting? A Four. 

Q So you had fifteen men meeting in Detroit and St. 
Louis so it cost fifteen thousand dollars? A No, sir, 
there’s quite a little more to it. We had to visit insurance 
companies and set up the insurance. We had to speak to 
various bank representatives to be the custodian of this 
fund. We had much more than just those meetings, sir. 

Q Have you got a breakdown of those expenses? A 
Yes, sir. 
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BY MR. SCHLEZINGER: 


Q At my request would you go through your checks 
and things and make a breakdown? 

THE COURT: No, I don’t want his checks. I want 
something in the nature of a ledger sheet indicating the 
items on which the checks were drawn. Have you got 
that? 


BY MR. SCHLEZINGER: 


Q Do you have those with you?! A I have just a 
note of the checks I drew, you know. 


BY THE COURT: 


Q Now, you are an accountant. You know how 
185 necessary a ledger sheet is in a matter of this kind. 
You expended checks. You ought to have a ledger. 

A You mean as to how— 
Q A check for four hundred dollars payable to such 


and such. There ought to be a ledger sheet indicating the 
reason why that check was drawn and for what it was 
paid. Have you got those? A I don’t have them with 
me, no. 

THE COURT: All right. 


BY MR. SCHLEZINGER: 


Q Following the meeting of February 20, Mr. Haddad, 
I believe you answered my question, didn’t you, as to why 
you had signed the March 2d agreement? A I didn’t 
complete that. We felt we had substantial financial in- 
vestment, that this was a pilot program, that we had told 
many many people in the industry that we had such a 
program, and we had talked to many people about it, and 
I think it involved, that by losing this program we could 
very well jeopardize, and we felt we were jeopardizing our 
company at that time, so we felt we did not want to lose it 
if at all possible. 
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Q Isee. Following the meeting of February 20, when 
you say you became aware that Mr. Cunningham was 
doing work for the other side, did you continue—you made 
some payments under the fee agreement to Mr. Cunning- 

ham? aA Yes, sir. 
186 Q You are the person that made those pay- 
ments—isn’t that right? A That’s right. 

Q Why did you make them? A Well, I made a pay- 
ment on March 13th to him, because we felt that while we 
did have this signed proposal, we were going ahead with 
it: let’s forget it, you know; it’s all over with; let’s go on 
and have our Mutual Fund, and that’s the reason I paid 
him the payment in early March. 

Q Well, subsequent to that payment and before this 
suit was instituted, did you come to a conclusion not to 
pay him further? A Yes, sir. T found to the extent— 
up to this time I had denied he worked on any of these 
contracts or proposals, and after I found out the extent 


he had been working for the other side, and after having 
talked to members of the police group, we felt that there 
was no such involved, that we were being foolish, and that 
as immature as we were, we could see the handwriting 
clearly. 


BY THE COURT: 


Q Iam confused. I don’t know if it was you or your 
brother who testified you felt his charge for services was 
extraordinary, and he wanted ten thousand dollars more— 
is that it? A Yes, sir, that was in November, yes, 

sir. 
187 Q Did you testify to that? A I didn’t say his 
fee was unreasonable, sir. No, I didn’t say that. 
What I mean to imply was in our particular situation at 
the particular time he knew it was impossible for us to 
pay the bill. 

Q What was the time? November 21st you had agreed 
as far back as November to pay the bill had you not? A 
Tm a little confused, sir. 
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Q Well, November 21st you agreed to pay him? <A 
Yes, sir. 

Q You agreed to pay him $700, previously paid to him, 
and the remaining $4500 would be paid as close as possible 
to the following schedule: (Reading) ‘‘(1) $1500 between 
December 1 and December 15 and (2) $1000 a month for 
three months beginning December 16, 1958.” That was 
Sidney? A Yes, sir. 

THE COURT: All right, thank you. 


BY MR. SCHLEZINGER: 


Q Now you, in your last testimony, stated that one of 
the reasons that you concluded from your standpoint that 
you shouldn’t pay Mr. Cunningham any further was the 
result of a conference you had with police officials. 

(Off the record.) 

You were going to tell us now about your conversation 

with, I believe it was Mr. Givens and Mr. Quimby, 
188 that occurred after your last payment on account, 

if we want to put it that way, and the institution of 
this suit? A Yes, sir. I received a call, I believe, from 
Mr. Givens requesting a conference at one o’clock in the 
afternoon. I can’t recall the exact date, but I know it’s 
somewhere a few days one side or the other of March 
20th. I’m not exactly sure. I’m not sure of that date at 
all. I know it’s somewhere between the 13th and 31st. 

Q Of March 19597 A Yes. 

Q And you say he asked to see yout. A Yes, sir. 

Q And was there a conference? A Yes, sir. He 
came up—this was in my office. 

Q Who was present at the conference? A Sidney 
was out of town. I believe that Mr. Hatcher was there. 
I don’t know whether Mr. Hatcher was there or not. Mr. 
Givens and Mr. Quimby both were there. 

Q So you discussed the matter with both Mr. Givens 
and Mr. Quimby—is that right? A Yes. 
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Q Did they request the conference? Did they tell you 
when they came in why they were speaking with you at 
that time? A No, sir, not until they had the conference. 

I had a pretty good idea. 
189 Q What was the conference about? What hap- 
pened? 

MR. RHODES: May I first ask if the plaintiff was 
present at this conference? 


BY MR. SCHLEZINGER: 


Q Was the plaintiff present at the conference . 
A No, sir. 

Q ... Mr. Cunningham? 

MR. RHODES: I object to this. It is purely hearsay. 

THE COURT: Sustained. 

MR. SCHLEZINGER: Well, he is testifying as to 
what was told directly to him. 

THE COURT: By whom? 

MR. SCHLEZINGER: Officials of the police organiza- 
tion. 

THE COURT: Its’ hearsay, which is the fundamental 
objection. 

BY MR. SCHLEZINGER: 

Q Following this conversation, did you come to any 
conclusion—following this conversation I take it you de- 
cided not to pay Mr. Cunningham further? A Right, 
and I consulted an attorney and I called my brother Bill. 

Q What were the reasons, among the reasons, some of 

the reasons you decided not to pay him further at 
190 that time? A Well, I felt— 
THE COURT: Well, I know the reason because 
it’s set forth in the pleadings, isn’t it? 

MR. SCHLEZINGER: Yes. 

THE COURT: Breach of a fiduciary relationship. 

MR. SCHLEZINGER: That’s right, Your Honor, but 
also he continued to pay. I want him to explain now why 
he stopped. 
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THE COURT: All right, you may ask him. 

THE WITNESS: I thought such pressure was being 
brought on us by the police officials, that the real reason 
for the pressure was not to continue our relationship, but 
to make sure Mr. Cunningham was paid, and I felt our 
relationship was completely desolved, and therefore it was 
fruitless to go on, and we would have to just take our loss 
and that was it, and we became embittered over what had 
happened and refused to pay Mr. Cunningham. 


BY MR. SCHLEZINGER: 


Q Why did you become embittered? 

MR. RHODES: I object, Your Honor, if we are going 
to get in by indirection. 

THE COURT: I don’t know why. All I want to know 
is corroboration of the facts. He has already testified if 
there was any reason. I’m not concerned with anything 

in the nature of embitterment. The contract fell 
191 through and they didn’t go forward with it because 
they felt it was useless in the circumstances. 


BY MR. SCHLEZINGER: 


Q Useless in the circumstances and you found out Mr. 
Cunningham had what you called breached the fiduciary 
relationship? <A Right, we couldn’t trust any of them 
any more. 

Q I would like now, if I may, Your Honor—this relates 
solely to the counterclaim. At my request did you at- 
temtp to break down the damages? A Yes, I did. 

Q Now in the counterclaim it states that you are re 
questing damages in the sum of $25,000? A Yes, sir. 

Q Can you tell me how you arrived at that figure? 
A Yes. The first item that I did was to go through our 
books and records and pick specific checks that were spe- 
cifically allocated for the promotion of this fund, the 
travel expenses that were involved, all that we had ad- 
vanced to the National Conference of Police Associations 
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or the Mutual fund, and that amount in total came to just 
under $4200. 

Q Forty-two hundred dollars was for what item? A 
That is direct out-of-pocket expenses specifically allocated 

to the National Conference of Police Associations 
192 Mutual Fund or advances to the National Confer- 
ence. 

Q All right, and what other items do you have? A 
We had paid Mr. Cunningham during this period of time 
twenty-five hundred and thirty-eight dollars, of which I 
allocated two thousand dollars toward this particular pro- 
gram. 

MR. RHODES: May it please the Court, I don’t want 
to be harsh here, but I think the best evidence of these 
things would be the company’s books and records. 

THE COURT: I would assume so. Is he using some- 
thing to refresh his recollection? Is that what he is 
doing? 

MR. SCHLEZINGER: Pardon? 

THE COURT: Is he using something to refresh his 
recollection in the nature of a memorandum that he has 
prepared? 

MR. SCHLEZINGER: Yes, Your Honor. 

THE COURT: The best evidence, as I indicated a 
moment ago, Mr. Schlezinger, are the books of the com- 
pany. 

MR. SCHLEZINGER: Yes, I understand, Your Honor. 

THE COURT: The ledger sheets—so I can’t accept 
this as evidence where there is other evidence of a more 
controlling extent. 


BY MR. SCHLEZINGER: 


Q Now, in addition to the ledger sheet, in the break- 
down of damages that we furnished, I believe pur- 

193 suant to the pretrial order, the breakdown shows 
$16,000 for expenses, for loss of the contract; $5000 

for damage to reputation; and $4000 for loss of property. 
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What do you mean by damage to reputation? Do you feel 
you were injured in any way other than in direct expen- 
ses? A Yes, sir. On the basis of this program we had 
visted many brokers and banks and insurance companies, 
their relationship to it and the fact we did not get this 
program, and based on representations to us, embarrassed 
us and continues to embarrass us today. The question of 
what happened to the police organization is continually 
arising and we find it damaging to us on Wall Street, 
which is critical to our business, and we found it dam- 


aging. 
BY THE COURT: 


Q Now critical on Wall Street, which you say is critical 
of your business, whom on Wall Street? A The firms— 
do you mean specifically names? 

Q Yes. You've said there has been criticism directed 
against your business enterprise by Wall Street. Now 
Wall Street sounds too much like Khrushchev to me. I 
want you to come down to the particular and tell me. A 
We visited many firms in Wall Street in our attempts to 

raise capital, and of— 
194 Q Which ones? A Kalb, Voorhis— 
Q Where are they located? A New York City, 
Manhattan. 

Q I know in Manhattan, where in Manhattan? A I 
can’t give you a specific address, sir. 

Q What other concern? A Burnham and Company. 

Q Where are they located?) A They are also located 
on the lower end of Manhattan Island, sir. 

Q All right. 


BY MR. SCHLEZINGER: 


Q And in adition to New York, do you feel you were 
damaged in any way in this city? A Yes, we were. I 
can’t give you specifics of the firms here in the city, but I 
know there have been many comments. I know the Bond 
Club, when we attended the Bond Club meeting this ques- 
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tion did come up from various brokers that were familiar 
with it. We were also damaged with insurance companies. 
Continental Insurance was going ahead with this program 
and they had not been quite as cooperative as they were 
in the past. 


BY THE COURT: 


Now this is just a feeling on your part? You have 
nothing positive to indicate that you have suffered 
in the fashion that you have indicated, have you? 
A No, sir, I can’t give you a specific instance. 


BY MR. SCHLEZINGER: 


Q Now, in the breakdown, Mr. Haddad, you also allo- 
cated $4000 to loss of profits from this contract. Can you 
tell us how you arrived at that figure? A We felt this 
was a very very minimal figure based upon a very small 
percentage of the organization participating in a program 
that we would have established. 

Q Now, coming back to the sixteen thousand dollar 
figure of what you allocated as expenditures of your or- 
ganization that in one way or another had gone into the 
police negotiation, does any part of that $16,000 represent 
your own salary? A Yes, sir. There is an allocation 
of fifty per cent of my salary. 

MR. RHODES: Objection, Your Honor. I object to 
discussion of allocations unless we are able to determine 
the basis on which allocations were made. 

THE COURT: Well, ask him what is the basis for it. 

MR. SCHLEZINGER: Obviously Mr. Haddad knows 
his own salary. 

THE WITNESS: Yes, sir. 

BY MR. SCHLEZINGER: 
Q How much was your salary during the period 
196 in question? A During the period in question it 
was $500 a month for both Sidney Haddad and my- 
self, coming to a total of a thousand a month. 
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Q This was your total salary? A Total salary. 
Q For how many months? A I took a period of ten 
months. 


BY THE COURT: 


Q Your total salary is how much a month? A The 
combined salary was a thousand dollars. 


BY MR. SCHLEZINGER: 


Q And what is the basis on which you allocated a por- 
tion of this salary to the police matters? A Arbitrary 
in a sense in that I took a specific percentage, but I felt it 
was fair to allocate fifty per cent of our salaries to this. 

Q When did you make this allocation. A I allocated 
for a ten-month period starting in June 1958. 


BY THE COURT: 


Q That’s before you had any contract at all. A Well, 
we worked on the proposal. 
Q In June of 58 when you allocated a thousand dollars 
a month as part of your salary for this— A (In- 
197  terposing) Five hundred dollars a month. 
Q Five hundred dollars a month for this busi- 
ness that not yet was a business—it was on a speculation, 
wasn’t it? A Yes, sir. 


BY MR. SCHLEZINGER: 


Q But the actual allocation for this purpose, you made 
when the counterclaim was filed, I assume? A Yes, sir. 

Q At that time you looked back over the period of time 
involved and took an estimate of how much of your time 
you had devoted to this affair—is that correct? A Yes, 
sir. 

Q You felt since this was the major proportion of the 
business during this period you took fifty per cent of your 
time and fifty per cent of Sidney’s—is that right? <A 
Yes, sir. 
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Q And that fifty per cent of the time came to what 
total? A Came to $5000. 

Q Did you have on your payroll a man by the name of 
Hatcher? A Yes, sir, we did. 

Q And were his duties related to this matter? A 

His duties were solely and exclusively this matter. 
198 Q And how much of his salary did you allocate 
to this matter? A Six months at $500 a month. 

Q Which was a total of how much? A Three thou- 
sand dollars. 

Q So that of the $16,000 expenses, of salary, $8000 of 
it was allocated for salaries—is that right? A Yes, sir. 

Q Now you’re the Treasurer of this organization. Are 
you familiar with the rent that was paid during the pe- 
riod? A Yes, sir. We paid in the Albee Building, we 
paid $150—well, the average of all the rent we paid was 
about $150 a month. 

Q For how long a period are you taking? A Pardon 
me, sir? 

Q How long a period are you taking? A I again 
took a ten-month period, sir. 

Q And how much of that did you allocate to this? A 
Eight hundred dollars. 

Q Do you have—pardon me, may I ask what papers 
did you say you had with you bearing on the subject? 
A Just my personal notes and checks and different 
things. If they would rather have the ledgers, I can pro- 

duce those. 
199 MR. SCHLEZINGER: I think that’s all of the 
questions I will ask, Your Honor. 


CROSS-EXAMINATION 
BY MR. RHODES: 


Q Mr. Haddad, you mentioned damage that had been 
sustained by your firm in the Wall Street area, and you 
mentioned Kalb, Voorhis and Vurnham Company. A 
Burnham. 


147 


Q Yes, thank you. Now, isn’t it a fact that efforts 
were made in July of 1958 to enlist the support of these 
financial houses, and that they refused to go along with 
the program? A They refused to finance the program, 
yes, sir. 

Q And that was in July of 1958, wasn’t it? A Yes, 
sir. 

Q And their refusal then—strike that. Now Mr. Wil- 
liam Haddad didn’t recall how the February 6th or the 
February 20th meeting came about precisely, as I under- 
stood it. Now, isn’t it a fact that you communicated with 
him; told him that your corporation had not been able to 
reach a mutually satisfactory agreement with Mr. Givens 
and Mr. Quimby, and as a result of that Mr. Cunningham’s 
—he called Mr. Cunningham to get his advice and assist- 
ance? A My recollection of exactly how this specific 

meeting came around, and it was scheduled for a 
200 week earlier than the 20th—it was cancelled. In 

fact, it was scheduled earlier than that also. It 
came about because we had a meeting at my house in Vir- 
ginia, at which Mr. Givens and I believe Sidney and myself 
were there, and Jim Hatcher was there, and we discussed 
the various factors involved, and Mr. Cunningham sug- 
gested the only way to do it was get Bill down here and 
sort of arbitrate, and that, I think, led to this meeting. 

Q Mr. Cunningham was present at that meeting? A 
I believe so. 

Q On what date was this, sir? A It was in January. 

Q Now, Mr. Haddad, let me direct your attention to 
your answer to the plaintiff’s Request For Admission of 
Facts made under date of June 22d, 1959, and specifically 
to Admission No. 51(a): (Reading) “On or about Febru- 
ary 6, 1959, at the request of Mr. William Haddad, Plain- 
tiff, being in New York City for other reasons, met Wil- 
liam Haddad in the Press Room of the City Hall in New 
York City.” “(b) William Haddad at that meeting in 
New York in February 1959, stated that he was speaking 


148 


for his brothers, that they had been engaged in discussions 
with the National Conference of Police Associations, that 
they had not reached a mutually satisfactory agreement 
with Mr. Givens and Mr. Quimby, and he . . .””—and this 

then is referring to William—“. . . asked Plaintiff 
201 to speak frankly, and to tell him what could be done 

so that the Defendant and the National Conference 
of Police Associations could reach such an agreement.” 

Now, do you now recall that you communicated that in- 
formation to William? A Yes. 

Q As the result this meeting came about? <A Now, 
this is not a specific communication; this is an accumula- 
tion of communications I had been making with Bill in 
reference with the police and our association with Can- 
ningham. Yes, that is true. 

Q Mr. Haddad, you mentioned that you had been dam- 
aged in Wall Street and mentioned the two firms specifi- 
cally. After they, in July of 1958, had refused to go along 
with the financing or participation in this program, did 
you have occasion to go back to them again and solicit 
their help or assistance in participation? A Well, Kalb, 
Voorhis didn’t exactly turn us down. They said if we had 
a number of organizations of similar intent, and we could 
start off with four or five organization, they thought it 
was wonderful, but please keep them informed what we 
were doing. As we became involved and as we grew— 

Q (Interposing) Let me cut you short, Mr. Haddad. I 
understood you to say previously in July of 58 they re- 
fused to participate in the program—is that correct? A 

Yes, sir. 
202 Q Did there come a time when you went back 
and again solicited their participation in this pro- 
gramt A Pardon me, sir, this is not the only phase of 
our business. 

Q Sir, I am asking you specifically with respect to this 
phase of your business did the time eome? A We never 
approached them directly to finance a proposal of this type 
again. That is not the way we were injured. 
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Q What is the basis, then, for your testimony that you 
have been damaged with these firms if you never ap- 
proached them again? A Mr. Rhodes, we are in the 
over-the-counter brokerage business and our relationship 
with the other brokerage houses, especially in the critical 
Manhattan area is of key importance to us, and to have 
the attitude—and namely and specifically they came to us 
before they had this program—I think they are just 
youngsters; they just lost this program—this whole atti- 
tude has hurt us substantially in that area. 

Q And that’s the basis of your claim for damages? 
A That’s the basis for my naming these firms. 

Q Yes. Now Mr. William Haddad was under the im- 
pression when he talked to Mr, Cunningham in New York 
in February 6 1959, that Mr. Cunningham was then a di- 

rector. It is a fact, is it not, that Mr. Cunningham 
203 resigned as a director the previous month? A He 
resigned on January 2l1st. 

Q Yes. Now, I believe you said you thought Mr. Cun- 
ningham hoped, by bringing about an agreement between 
yourself and the police association, to become counsel to 
the police association fund—is that correct? A Yes, sir. 

Q Now the fact is that you yourself had asked Mr. 
Cunningham some time earlier if he would serve as Gen- 
eral Counsel of the fund, had you not? A Yes, sir, I 
had. 

MR. RHODES: I have no further questions now. 

THE COURT: Is that all? Step down. 

MR. SCHLEZINGER: Your Honor, defendant rests. 

THE COURT: Is there any rebuttal? 

MR. RHODES: I would like to call Mr. Quimby. 


Whereupon, 
LAWRENCE B. QUIMBY 


called as a witness in behalf of the plaintiff, in rebuttal, 
having been first duly sworn, was examined and testified 
as follows: 
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DIRECT EXAMINATION 
BY MR. RHODES: 


Q Will you state your full name, please, Mr. 
204 Quimby? A Lawrence B. Quimby. 

Q And where do you reside? A 2475 Vir- 
ginia Avenue, N. W. 

Q And where are you employed? A The White 
House, for the Treasury Department, White House Police. 

Q Are you the Mr. Quimby who has been identified as 
being active in the affairs of the National Conference of 
Police Associations? A I am. 

Q And in that role you entered into, participated in 
certain negotiations with ADMS concerning a proposed 
Mutual Fund? A _ That’s correct. 

Q Now, there’s been testimony that at certain times 
subsequent to November 21, 1958, you consulted, you or 
you and Mr. Givens jointly, consulted with Mr. Cunning- 
ham concerning certain aspects of the proposed agree- 
ments—is that correct? A Yes, sir. 

Q Now, in any of those—strike that. In any of your 
meetings with Mr. Cunningham, did Mr. Cunningham take 
any part in negotiations of the dollar amounts of your 
proposed agreement with ADMS? A Not that I re- 

call, 


205 BY THE COURT: 


Q What specifically did he do, Mr. Quimby, if 
anything? What did he do? A Well we consulted him 
on the two times which was referred to here, and we dis- 
cussed what we were trying to do, which he was familiar 
with, and we said we would like to get clarification of the 
material we had on paper with them, and that is actually 
what he did, to clarify the matter in the contract which 
you have as an exhibit here which is only, what I consider, 
the only contractual proposal which wasn’t completely 
signed. 
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Q Why did this arrangement fall through from your 
point of view? A Because the members of the National 
Conference of Police Associations turned it down. 

Q Are you prepared to state why? A Yes, we 
brought proposals during the various—Your Honor, I 
would like to start from Detroit. Is that permissible? 

Q No, let’s start where we are. We will get to Detroit 
later maybe. We are in Washington now. Tell us why it 
was turned down? A It was turned down by vote of the 
National Conference of Policemen. The very best pro- 
posal they were able to offer was given to us and we 
signed it as a proposal to carry to Washington to the 
convention. We did. We presented it to the Conference 

Board of Directors first, and they considered it, 
206 and subsequently the member of the Finance Com- 

mittee, not myself, who that would fall under, pre- 
sented it to the entire Conference. The Conference voted 
it down. 

Q When you say “the Conference” you mean the con- 
vention? A The convention. It’s an association of 
associations. 

Q The individual associations are represented by in- 
dividual members of the respective associations? A 
Correct, Your Honor. 

Q And they voted it down? A Yes. 


BY MR. RHODES: 


Q As nearly as you can recall, when did this vote take 
place? A July—I don’t recall the exact date. 

Q 1959 A Yes. 

Q And prior to July— A During that, the confer- 
ence in July 1959? 

Q Yes, sir. Prior to the conference of July 1959, had 
you informed the defendant that the proposal would not 
be accepted? A No, our negotiations with the Haddads 
were these: I was with Royce Given. In fact, other 
members who do not reside in Washington were dele- 
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gated on a committee to attempt to negotiate the 
207 Detroit proposals, and bring the best offer to the 

Conference for consideration in final form, and 
that was what we were doing. That was the aim. That 
was the objective. 


BY THE COURT: 


Q So you had fulfilled your obligation and had come 
up with a signed agreement which, however, had to be 
validated by the parent body? A Yes, when that agree- 
ment was finally agreed upon, I felt, other than bringing 
it before the Conference, that I had completed my mis- 
sion. The committee felt that way, I mean, not me. 

THE COURT: Is that all? 


BY MR. RHODES: 


Q Sir, do you recall a meeting on February 20, 1959, 
between the defendant at which you and others were 
present? A Yes. 

Q Well— A (Interposing) I’m going to assume 
February 20 is correct, and it happened in the board 
room in the offices of where— 

Q Yes, sir, that’s the meeting I had in mind. Now, 
do you recall at the outset of that meeting whether Mr. 
Cunningham made any statement concerning the role that 

he proposed to take at that meeting? A Cer- 
208 ~=—s‘ttainly. 
Q What? A It was understood thoroughly by 
us that he was chairing the meeting. 

Q And what, as nearly as you can recall, was it that 
Mr, Cunningham said at the outset of that meeting? A 
He made that statement. He chaired the meeting and 
so stated, and also volunteered that on items of clarifica- 
tion, on any legal words and such, that he would be willing 
to contribute. We also had Attorney Jacobson there. 
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BY THE COURT: 


Q Now, when you said, “We had Attorney Jacobsen 
.2— A (Interposing) Those who were present. He 
was present among us. 

Q He wasn’t representing you! A No, sir, he was 
representing the ADMS, because prior to that time we 
felt that we should have something to say as to who was 
going to represent this “Inc.” group, so to speak. 


BY MR. RHODES: 


Q Mr. Quimby, prior to the—during the time that you 
were carrying on your active negotiations with ADMS 
concerning the possible terms of this contract, as a rule 
would Mr. Cunningham be present or absent? A Asa 
rule when? 

Q Yes, in the early meetings. A While we 
209 were negotiating with the members of ADMS? 
Q Yes. A Asa rule he would be absent. 

Q Mr. Hadded, the previous witness, I believe testi- 
fied concerning a meeting in his home in the early part 
of February. Were you present at such a meeting? <A 
Yes. You are referring to Mr. Fred Haddad? 

Q Yes. <A Yes, I was present. 

Q Do you recall whether or not Mr. Cunningham was 
present at that meeting? A My recollection is that he 
was not. 

MR. RHODES: I have no further questions. 


CROSS-EXAMINATION 
BY MB. SCHLEZINGER: 


Q Just one or two questions, Your Honor. I am not 
sure if I was clear as to your answer on a question. 
With respect to the February 20 meeting, now Mr. Cun- 
ningham was present at that meeting to answer legal 
questions of you and Mr. Givens—isn’t that right? <A 
He agreed to set up and chairman the meeting, and he 
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was not there to answer questions specifically for us, but 

he said he would clarify any legal—he told everybody 

there—he made a statement to those present that all he 
was going to do was to chairman the meeting, mak- 

210 ing it possible for all to get together, and getting 
it on paper. 

Q Didn’t he also, Mr. Quimby, make the statement at 
the opening of the meeting that he would answer legal 
questions only of you and Mr. Givens? A No, sir. 

Q Are you familiar with the affidavit that was filed 
in connection with the Motion for Summary Judgment 
by Mr. Givens? A I would say that I am familiar, but 
I don’t recall the particulars in it. I am familiar with 
it because I know I read it. 

Q May I read you a couple of sentences from that 
and ask you whether or not you disagree? A Sure. 

Q In here it says: “At the outset of the conference 
Mr. Cunningham stated he would preside for the purposes 
of order and he would answer legal questions Mr. Quimby 
and I might ask him but he would not take any position 
on the substance of the agreement.” Do you agree with 
that statement? A I agree he would answer anything 
for anybody that anybody wanted propounded, as I indi- 
cated. He certainly may has said—maybe tell us he would 
answer it, but my recollection is he did not make it so 
specific as to say no one would address him other than 

Mr. Givens or Mr. Quimby. 
211 Q I won’t go further on that because I think 

the record is clear, including answers to interrog- 
atories. But coming back, leading up to the meeting of 
February 20, there had been a couple of months starting 
the middle of December—you presented your first draft 
to the ADMS early in January, did you not, of a proposed 
agreement, of 59? A Would you please state the ques- 
tion again? 

Q Well, several drafts of a proposed agreement were 
considered between you and the Haddads prior to the 
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February 20 meeting—isn’t that right? A Yes, includ- 
ing negotiation. 

Q Yes, several drafts. <A Drafts and parts. 

Q Drafts and conversations, and these were taking 
place during January and early February? A Yes, with 
the objective of getting something down which we felt 
might or might not be accepted. 

THE COURT: May I interrupt, please, I have to go 
to my chambers. 

(Short recess.) 

(The witness resumed the stand.) 


CROSS-EXAMINATION—(Continued) 
BY MR. SCHLEZINGER: 


Q Mr. Quimby, just one or two more questions. I 
think just before the recess you had stated that 
212 during the two months, let’s say, or during the 
period of the February 20 meeting, there had been 
continuous or many negotiations with the defendant, you 
and Mr. Givens had held on behalf of the National Con- 
ference a number of meetings with defendant, and I take 
it during this period you submitted several drafts of 
proposed contracts to them for their consideration—isn’t 
that right? A I don’t recall if it was several, but there 
were drafts submitted. It seems to me like there may 
have been some written material going both ways attempt- 
ing to clarify the matter. 

Q Yes. Now these drafts you submitted, coming to 
the ones you submitted, or the written material coming 
back, you met with Mr. Cunningham during this period 
and discussed these drafts with him, did you not? A 
Right. 

Q And in fact the first draft that you submitted to— 
the first draft of an agreement between the parties, that 
you submitted to the other side, was drafted in consul- 
tation with Mr. Cunningham, is that not correct? A To 


156 


the best of my recollection, it may be so, but you’re 
identifying this first. I don’t want to be too firm on it. 

Q Would you recognize it if you saw it? A I think 

perhaps so. 
213 Q This is Defendant’s Exhibit 2, and the testi- 
mony has been submitted in early January by you 
and Mr. Givens to the defendant. 

(Handed to witness.) 

A I believe that there was consultation on this matter, 
and then it was given to Mr. Givens to prepare as a 
result of these consultations. 

Q Consultations with whom? A Mr. Cunningham, 
myself and possibly others, but at least to that extent. 

Q You and Mr. Givens with Mr. Cunningham? A 
Yes. 

Q Consultation by the police with Mr. Cunningham? 
A I would say that, and I am not sure whether or not 
Mr. Givens may not have had other discussions or not. 
I personally don’t recall that I did. Now, before Mr. 
Givens wrote this, it is possible he may have discussed 
it with others not involved even in this case. I don’t want 
to get too far afield. 

Q But you and Mr. Givens did hold a meeting with 
Mr. Cunningham about it? A We, I’m sure talked to 
Mr. Cunningham about. 

Q And the same is true of some additional documents 

between that date and the February 20 meeting? 
214 A I’m quite certain that’s so. 

Q And that during this period, did you at any 
time advise the Haddads that you were holding these 
discussions with Mr. Cunningham? A They were aware 
of it because we were talking to them too. 

Q Did you ever advise them that you were meeting 
privately with Mr. Cunningham and going over these 
drafts with him? A Yes, I believe that Fred Haddad 
was particularly concerned about it, and we were—he had 
knowledge of it, I’m sure, both through his own contact 
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when we went over there, and on the material. In one 
case in particular I think he made the observation that 
some of the wording sounded like perhaps Mr. Cunning- 
ham had been working on it, when you say we had talked 
it over with him, but I think it may have been that one; 
I’m not sure. But at least some portions of the drafts 
I know that Mr. Givens had typed. Now, this is begin- 
ning to get a little vague. 

Q But you have no definite recollection of ever having 
talked to Mr. Haddad and saying we are consulting Mr.— 
A (Interposing) I never made a special appointment 
with the Haddads particularly to tell them that, but we 
divulged to the Haddads practically every move and every- 

thing we did, because we felt we were trying to get 
915 the best offer that they had, and they were the ones 

making the offer, and my authorization, Mr. Givens’ 
authorization and the others of the committee was to get 
the best they had to offer and present it before the total 
body and get an answer. We had no personal feelings 
as to whether they either took it or turned it down, at 
which we definitely have at various times notified them 
that we couldn’t guarantee anything one way or the 
other; we were merely taking what they had to offer, and 
were going to represent what they said they were going 
to do, and it was up to the body. We had no authority 
to accept anything. 

Q But you were negotiating with them on behalf of the 
body? A On behalf of the body, without authorization 
to accept anything. 

Q That’s right, Mr. Quimby. By the way, did you 
ever ask Mr. Cunningham what his bill would be for these 
services, or hold any discussion concerning that question, 
what his bill would be for his services in helping you with 
these drafts? A I believe—no, I don’t believe we asked 
him; I think he volunteered that for sentimental reasons 
and the fact of his background and his father, and so 
forth, and his having been a policeman, and one thing 
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and another, that he was offering this just more or less 
as a contribution, public service possibly, or like a friend 
in court. 

Q To the police—I take it his father had been a 
216 police officer and his brother is—is that right? 

A That’s my impression, and he felt a little 
close to us, and I believe also that he so notified the 
Haddads—I was under the impression—that that was his 
relation with us and there was no fee for that, either 
expected from them or from us, and again— 

Q Just a minute— A (Interposing) I have to call 
on my recollection, but it seems he may have even wrote 
a letter to them to the effect there would be no charge 
in this possible connection—I don’t know—but I know 
he told us that. 

Q You don’t have that letter? A No. 

Q And you weren’t present at any conversation when 
he told the Haddads that? A No, I’m telling you what 
I recall and what the conversation was. 

Q Well, that’s all right. 

MR. SCHLEZINGER: I think that’s all. 

THE COURT: Is that all? 

MR. RHODES: May I ask one question, Your Honor? 


REDIRECT EXAMINATION 
BY MR. RHODES: 


Q You referred to an occasion when someone said— 

Mr. Haddad said, I believe—one of the Haddads 

217 _~—s said it sounded like Mr. Cunningham’s language, 

and you told him it was, and that he had— A 
(Interposing) Mr. Fred Haddad. 

Q Can you fix the approximate, or the date of that 
conversation? A No, but I would think—I couldn’t fix 
the date on that. 

Q Well, can you fix the month possibly or fix it in aS 
tion to the document that was involved? Well, let me 
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ask you this. Are you able to say whether it was before 
or after November 21, 1958? A Well, that was after 
November 21, 1958. 

Q And is it the fact that on accasions arrangements 
were made for you to see Mr. Cunningham from the Had- 
dads’ office? A Yes. 

MR. RHODES: I have no further questions. 


e * sd * 


218 FREDERICK HADDAD 


recalled in behalf of the defendant, in surrebuttal, 
having been previously duly sworn, was examined and 
testified as follows: 


DIRECT EXAMINATION 
BY MR. SCHLEZINGER: 


Q Mr. Haddad, at any time during the period between 
November 21, 1958 and February 20, 1959, did Mr. Quim- 
by or Mr. Givens ever tell you that the drafts that they 
were submitting to you, drafts of a proposed agreement 
between the parties, that they had any advice or assist- 
ance from Mr. Cunningham? A No, sir, quite to the 
contrary. 

Q There’s been reference to a conversation in which 
you told Mr. Quimby that one of the drafts had familiar 
language that seemed to be Cunningham language. Do 
you recall that incident? A Yes, sir, I do. It was 
shortly after the submission of the early January draft 
when Mr. Givens and Mr. Quimby came to our office and 
we were discussing it, and during the course of this 
conversation I said to Mr. Givens and Mr. Quimby, “This 
document apparently is in a legal frame. Was it done 
by Mr. Steinem?” They said, “No.” I said, “Was it 

done by Mr. Cunningham?” And they said, “Well, 
219 you have no right to ask us who we talked to about 
this document. This is our document.” And they 
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refused to answer on that particular instance, and I at 
the time, I assumed it was not Mr. Cunningham. 

MR. SCHLEZINGER: That’s all. 

MR. RHODES: I have no further questions. 

THE COURT: Is that all, gentlemen? 

MR. RHODES: That’s all from us. 


161 
PLAINTIFF'S EXHIBIT 1 


March 8, 1960 


Paul M. Bhodes, Esq., 
Barr Building, 
Washington 6, D. C. 
Re: Cunningham v. American Diversified 
Mutual Securities Company. 


Dear Mr. Rhodes: 


In accordance with paragraph 3 of the pretrial stipu- 
lations, the following breakdown is hereby furnished of 
the damages claimed under defendant’s counterclaim. 


The counterclaim requests damages in the amount of 
$25,000. Of this amount, approximately $16,000 is to 
compensate defendant for the loss of the time, effort and 
expenses which went into the negotiations for the National 
Conference contract, including the salaries paid employees 
engaged in such negotiations and the travel expenditures, 
printing, mailing and other out-of-pocket disbursements 
by defendant in connection with the matter. About $5,000 
in damages claimed by defendant is for the damage to 
its reputation that it suffered through its inability to 
consummate the National Conference contract. The other 
$4,000 in damages claimed by defendant is to help com- 
pensate it for the loss of profits it would have derived 
from the establishment of the proposed mutual fund in 
accordance with the arrangements contemplated between 
defendant and the National Conference. 


Very truly yours, 
Joxiius ScHLEZINGER 


[Plaintiff's Exhibit 2 appears as Exhibit A to the Com- 
plaint, at page 8 of the Joint Appendix.] 
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DEFENDANT’S EXHIBIT 1 


Received Sep 22, 1958, 
Securities and Exchange Commission, 
Washington Regional Office—Filed 


FORM 1-A 
NOTIFICATION UNDER REGULATION A 
AMERICAN DIVERSIFIED 


MUTUAL SECURITIES 
COMPANY 


Item 1. The Issuer 


(a) American Diversified Mutual Securities Company 
(b) August 19th, 1958, in Delaware. 

(c) Washington, D. C. 

(d) Inapplicable 


Item 2. Predecessors, Affiliates and Principal Security 
Holders of Issuer 


(a) American Diversified Mutual Securities, a sole pro- 
prietorship no longer in existence; last address 
1426 G Street, N. W., Washington, D. C. 

(b) None 

(c) 


Shares of % of Issue 
Common Outstanding 
Name Stock 10/1/58 


Sidney Haddad 80,850 5014 
Elmer M. Cunningham 26,250 16-1/3 
Frederick W. Haddad 31,500 191, 
William Haddad 18,900 11%, 


Total 157,500 97-9/10 
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Item 3. Directors, Officers and Promoters 
(a) (b) and (c) 
Sidney Haddad—President, Director and Promoter 


150 D Street, S. E. 
Washington, D. C. 


Elmer M. Cunningham, Director and Promoter 

3232 North Woodrow Street 

Arlington, Virginia 

Frederick W. Haddad, Treasurer, Secretary, 
Director and Promoter 

4420 North Henderson Road 

Arlington, Virginia 


William F. Haddad, Director and Promoter 
204 Columbia Heights 
Brooklyn, New York 


Item 4. Counsel for Issuer and Underwriters 
Counsel for the Issuer: 


Elmer M. Cunningham 

1012 14th Street, N. W. 

Washington, D. C. 

There are no underwriters. 
e e * e 

* * * under the Securities Act of 1933 by virtue 
of Section 4 (1) thereof because they were trans- 
actions not involving any public offering. 


Item 10. Other Present or Proposed Offerings. 
No. 
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Item 11. Exhibits 


(a) 1. Amendment to the Certificate of Incorporation 
defining the rights of holders of preferred stock 
and common stock to be presented to the stockhold- 
ers at a meeting on or before October 2, 1958. 

(b) Inapplicable. 

(ec) Inapplicable. 

(d) Inapplicable. 

(e) Inapplicable. 

(f) 1. Offering circular required by Rule 256. 

(g) Inapplicable. 

(h) 1. Eserow agreement of directors, officers 
promoters. 


SIGNATURE 


This notification has been signed in Washington, Dis- 
trict of Columbia, on September 22nd, 1958. 


American DIVERSIFIED 
Mvurvat Securities Company 


By /s/ Sidney Haddad 
Smwxey Happap, President 
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EXHIBIT (f)—1 
Offering Circular 
Dated: October , 1958 


21,000 Shares Preferred Stock—Par Value $7.50 per 
share 


52,500 Shares Common Stock—Par Value $1 per share 


AMERICAN DIVERSIFIED 
MUTUAL SECURITIES 
COMPANY 


1426 G Street, N. W. 
Washington 5, D. C. 


A copy of this offering circular has been filed with the 
Regional Office of the Securities and Exchange Commis- 
sion at Washington, D. C. 


Turse Securirrms Are OFFERED PURSUANT TO AN 
Exemption From Recistration Wira THE UNITED 
States Securities anp Excuance Commission. THE 
Commaussion Dors Nor Pass Upon tHE Merrrs or ANY 
Securities Nok Dors Ir Pass Upon rHe AccURACY OR 
CompLteteness or Any Orrertmne CimcuLar or OTHER 
Seiiine LrreraTore. 


Under- 
Class of Stock No.of Priceper writing Proceeds to 
Units Offered Units Unit Discounts Company 


2 Shares of Preferred 10,500 $20 None* $19* 
5 Shares of Common 


* There are no underwriters. Proceeds to the Company allows ex- 
penses estimated at $21,000 which includes estimated commis- 
sions to be paid to employees of the Company for selling the se- 
curities. 
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The Company 


American Diversified Mutual Securities Company, here- 
after referred to as ADMS was incorporated in Delaware 
in August, 1958. It succeeded to an organization of the 
same name, established in March, 1958 as a sole proprie- 
torship of Sidney Haddad. 


Present Business 


ADMS is an over-the-counter securities house currently 
concentrating on the sale of mutual funds. It is a member 
of the National Association of Securities Dealers and is 
registered as a broker and dealer with the Securities and 
Exchange Commission. The firm has offices in Washing- 
ton, D. C. and Baltimore, Md. 


Purposes of the Offering 


Additional capital is required to promote a program of 


a new application of the open end investment trust. 

It involves establishing group-sponsored mutual funds 
each designed to meet the approval and have the active 
support of the sponsoring organization. Hach fund would 
operate separately from the particular sponsoring organi- 
zation. Certain officers of each sponsoring organization 
would be on the board of directors of the fund it spon- 
sored. Investment in each of these mutual funds would 
be limited to members of the particular sponsoring organi- 
zation and their immediate families. 


Present Status of the Program 


Possible sponsoring organizations have been approached 
and have expressed interest in providing a mutual in- 
vestment program for their memberships. The Board of 
Directors of one such organization approved the ADMS 
plan and submitted it to the national convention where 
it was approved. This organization will be referred to 
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herein as Group “A” and the fund to be established as 
Mutual Fund “A”. Group A is a nationwide organization 
of about 175,000 members. 


ADMS, acting directly or through a subsidiary, will be 
the sole distributing corporation for Mutual Fund “A”. 
Group “A”, its officers and its local chapters are expected 
to collaborate fully and actively with it. 


Group A has agreed to place its communication media 
at the disposal of ADMS. Special membership meetings 
will be arranged at which ADMS executives and salesmen 
will explain and sell Mutual Fund “A”. Group A’s secre- 
tary-treasurer will write to the various locals, concerning 
the program. Other officers of the organization will assist 
in promoting it. Articles and advertisements will appear 
in Group “A’s” national publication. It will be advertised 
in various local bulletins. 


This cooperation of Group “A” does not depend simply 
on group enthusiasm. There is a different financial in- 
centive to Group “A”. Under the proposal approved by 
them Group “A” will receive an amount equal to one-half 
of the net profit of the distributing company after de- 
ducting selling expenses. This will be deducted by the 
bank which will receive the investor’s funds directly from 
the investor. It will be paid directly to the Group’s na- 
tional treasury. Thus Group “A” will benefit by actively 
promoting the new fund. 


The local chapters of Group “A”, or some of them, are 
expected to provide the initial $100,000 required to estab- 
lish a mutual fund in accordance with the law. 


There are incentives to the individual member to invest 
in his group’s fund rather than other mutual funds. His 
association will be sponsoring the fund and men repre- 
senting his association will be on the fund’s board of 
directors. Moreover he will receive monetary benefits not 
available in other funds ordinarily or collectively. 
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1) In most of the standard type mutual funds but not 
in all of them a sales charge of about 8 percent is de- 
ducted from all investments. In Mutual Fund “A” the 
sales charge to the member investor will be half of that 
or 4 percent. 


2) The member investor will be permitted to reinvest 
his dividends without a sales charge, a saving of 4 percent. 


3) He will agree to invest a specific amount monthly but 
if he stops there will be no penalty or charge. 


4) Many mutual funds deduct the sales charge on 
monthly contractual plans in the earliest period of pur- 
chase. Mutual Fund “A” will deduct it monthly over the 
entire period of the contract. 

Group “A” presently has 41 chapters, some of them in 
the largest cities. The procedure would be to meet with 
members of each local in small groups. Sales should be 


made at these meetings and individual follow-ups should 
be less than is usual in selling. The general costs of sell- 
ing and the number of salesmen needed, in the opinion of 
management, should be less than the similar expenses of 
selling ordinary mutual funds. The salesmen whose entire 
selling time would be devoted to selling Mutual Fund “A” 
would not receive a commission but a straight salary. 


The expenses of selling have been estimated by the 
management at about 50% of the sales charge for the 
first few years and then at about 25% of the sales charge. 
After the fund is well established the selling costs should 
be less. 

Sources of Income of ADMS 

ADMS in promoting Mutual Fund “A” expected to re- 

ceive income from two sources: 


(a) commissions on selling shares in the fund; and 
(b) a fee for managing the investment portfolio of the 
fund. 
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(a) Selling Commissions 


As explained above, investors will pay a four percent 
sales charge. Thus on every $100 purchase, the receiving 
custodial distributing bank will deduct $4. It will remit 
about $1 to about $1.50 of this to the national treasury 
of Group “A” under the sponsorship agreement. In the 
opinion of the management not more than $2 of every 
$100 will be required to cover selling expenses of the dis- 
tributing corporation in the first few years and not more 
than $1 thereafter. Hence, the net profit of ADMS from 
selling commissions should range from $1 to about $1.50 
on each $100 of Sales. 


The foregoing is without regard for any profits ADMS 
may make from sales of presently established mutual 
fund plans. The sales force of ADMS will give first 
priority to the sale of mutual fund programs controlled 
by ADMS. As cireumstances permit, however, the sales 
staff will continue to sell standard mutual funds. In most 


eases these produce from $5 to $6 on each $100 of Sales. 


(b) Management Fees 


Every mutual fund requires constant expert investment 
advice on the establishment and management of the port- 
folio. The average fee for this advice is one-half of one 
percent, and this is the arrangement ADMS has made 
with sponsoring Group “A”, and which will be made with 
the Mutual Fund it is sponsoring. 


ADMS has no present plans to engage staff personnel 
to provide all of this advice. It will obtain investment 
advice from on a regular contract 
basis. From the one-half of one percent management fee 
ADMS will receive, it will pay as a 
fee for providing this expert advice. In other words, 
about one-fourth of one percent of the net assets in the 
fund will be paid to for advice and 
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one-fourth of one percent of the net assets will be retained 
by ADMS for its participation in the fund’s management. 


Application of Proceeds 


There is usually a time lag of one to three years before 
a new mutual fund can become well established. During 
that period, ADMS will need working capital. For the 
period ending at December 1, 1960 the management has 
estimated that about $150,000 is required to develop and 
establish Mutual Fund “A”. The amount would neces- 
sarily vary depending on how well the fund was selling 
and thus producing income to ADMS. 


Assuming the sale of all of the securities being offered 
producing net proceeds of about $191,000 more than one- 
third would be used for selling and promotional expenses 
of Mutual Fund “A”, about one-third for office and ad- 
ministrative expenses, and the remainder to promote other 
mutual funds. 


There is no arrangement to return any funds to sub- 
seribers if all of the securities offered are not sold. 


Description of the Securities Being Offered 
Preferred Stock 


Dividends 

The preferred stock is of $7.50 par value and has a 
fixed dividend rate of 8%. Dividends will be cumulative 
only if earned to December 31, 1960. Thereafter they 
will be cumulative whether or not earned. They must be 
paid before any dividends can be paid on the common 
stock. 


Redemption and Sinking Fund 

The preferred stock can be redeemed in whole or in 
part at any time. If in part, the redeemed shares shall 
be prorated ° ° ° 
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Management 


The Board of Directors will be composed of six mem- 
bers. Two of these will be elected by, and represent, the 
preferred stock. However, it is desirable to have a strong 
enterprising management and the board may be enlarged. 
In that event the preferred stock would continue to elect 
one-third but some independent directors of experience 
and skill in the investment field or in the business world 
would be added. 


The present officers and directors, all of whom may be 
considered as promoters and founders of the enterprise, 
are: 


Sidney Haddad, 105 D Street, S. E., Washington, D. C. 
—President and Director. Mr. Haddad attended Columbia 
University and the Sorbonne in Paris. He holds a grad- 
uate degree in psychology and has engaged in research 
on applied psychology. He founded ADMS and operated 


it as a sole proprietorship until its incorporation. 


Elmer M. Cunningham, 3232 North Woodrow Street, 
Arlington, Virginia—Director. Mr. Cunningham, formerly 
Assistant Chief Counsel of Renolds Metals Company, is 
presently in private law practice in Washington, D. C. 
He has specialized in corporate financial law. 


Frederick W. C. Haddad, 4420 North Henderson Road, 
Arlington, Virginia—Treasurer, Secretary and Director. 
Mr. Haddad is an accountant by profession. 


William F. Haddad, 304 Columbia Heights, Brookly, 
New York—Director. Mr. Haddad is a professional jour- 
nalist and public relations counsel. 


From March, 1958 to September 15, 1958, Sidney 
Haddad has received $3,081 and for the same period 
Frederick Hadded received $750. They have agreed not 
to receive in excess of $12,000 per year in salary until 
after December 31, 1959, and not in excess of $20,000 
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per year in salary until after December 31, 1960. After 
December 31, 1960, any salary increase must be approved 
by the Directors representing the preferred stock, unless 
certain requirements are met (See page 3). 

Legal fees will accrue to the account of Mr. Cunning- 
ham, for services in connection with ADMS. No legal 
fees have thus far been paid to him. 

William Haddad has received no compensation and 
none has accrued, 

The aggregate annual remuneration for the period 
March to September 15, 1958 of all officers and directors 
is $3,831. 

For the stock owned by officers and directors see the 
next section. 


Ownership of Stock 
The present officers and directors own the following 


number of shares of common stock and the following per- 
centages of the total number of shares outstanding as of 
the date of this Offering Circular: 


Shares %o 


Sidney Haddad 80,850 50% 
Elmer M. Cunningham 26,250 16-1/3 
Frederick Haddad 31,500 194% 
William Haddad 18,900 11% 


Total 157,500 97-9/10 


The consideration the company received for the shares 
issued to the present management is work and services 
performed in formulating and developing the concept, 
negotiating with possible sponsors, in obtaining the spon- 
sorship of Group “A” for the first special mutual fond 
and in arranging for the services of a bank as custodian 
and of a firm to provide investment advice. In the case 
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of Sidney Hadded, some part of it is allocable to the 
business and assets of the sole proprietorship of ADMS 
which he transferred to ADMS, the corporation. 


Six individuals hold 318714 shares of common stock 
and have a right to receive 1,275 shares of the issue of 
preferred stock being offered by this circular. They paid 
$12,750 in cash. They have also subscribed for an addi- 
tional 58714 shares of common stock and 225 shares of 
preferred stock. 


If all of the securities being offered by this circular are 
sold the percentage of outstanding securities of ADMS 
which will be held by the management and by the public 
and the respective cash paid therefor is: 

Preferred Common 


Shares Fo Cash Shares % Cash 


Public 21,000 100 $157,500 52,500 25 $52,500 
Management None None None 157,500 75 #None* 


* Mr. Sidney Haddad used his capital to found ADMS, predecessor 
of the present corporate ADMS. 


Underwriters 


There are no underwriters. The offered shares will be 
sold by directors, officers and employees of ADMS. No 
commissions will be paid to any officer or director. Em- 
ployees who sell the securities being offered will be paid 
2 commission of 7% plus an incentive bonus of %% for 
large sales. The entire proceeds, less expenses estimated 
at $21,000 will be received by ADMS. 


American DIvERSIFIED 
Washington, D. C. Morvan Securities 


October  , 1958 
By 
President 
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AMERICAN DIVERSIFIED MUTUAL SECURITIES COMPANY 


Unaudited Balance Sheet 
As at September 15, 1958 


Stock Subscriptions 
TOTAL ASSETS 
Goodwill* 
TOTAL 
LIABILITIES 


Taxes, Social Security, Payable 
FUTA and DCUB, Payable 


TOTAL LIABILITIES 
CAPITAL 


Common Stock, Issued and Issuable 
Preferred Stock, Issuable 
Common Stock, Subscribed 
Preferred Stock, Subscribed 
Total Stock i 
Less: Deficit to Date (10,188.60) 


Net Capital 162,311.40 
TOTAL LIABILITIES AND CAPITAL $162,650.95 


* Represents difference between book value of sole proprietorship 
of Sidney Haddad and Shares issued to promotors, Sidney Had- 
dad, Frederick W. Haddad, William F. Haddad and Elmer M. 
Cunningham. No value has been set up for Mutual Fund “A” 
Program. 
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AMERICAN DIVERSIFIED MUTUAL SECURITIES COMPANY 


Profit and Loss Statement 
From March 1, 1958 through September 15, 1958 


TOTAL INCOME * $ 1,388.06 
EXPENSES 


Sales Commissions 

Salaries 

Sidney D. Haddad, Salary 

F. W. C. Haddad, Salary 

Payroll Taxes 

Rent 

Office Supplies 

Advertising 

Financial Services and Publications 
Telephone and Telegraph 

Machine Rentals 

Association Dues 

Donations 

Miscellaneous Taxes and Licenses 


Miscellaneous Expense 
Promotion—Mutual Fund Programs for 
Organizations 3,529.02 


Dues and Assessments 
Office Supplies 
Advertising 
Telephone 


Sub-Total—Baltimore 
TOTAL EXPENSES $11,576.66 
DEFICIT ($10,188.60) 


* Includes only actual income received and not potential income due 
from Mutual Fund Contractual Plans sold and due as invested by 
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Received Oct. 9, 1958, Securities and Exchange Commission, 
Washington Regional Office 


AMENDMENT NO. 1 
to 
FORM 1-A 


NOTIFICATION UNDER REGULATION A 


AMERICAN DIVERSIFIED 
MUTUAL SECURITIES 
COMPANY 


Item 2. Predeeessors, Affiliates and Principal Seeurity 

Holders of Issuer. 

(b) Sidney Haddad is an affiliate of American Diversi- 
fied Mutual Securities Company because he con- 
trols it. 

Delete Item 2 (c) and insert the following: 

(c) 

Shares of % of Issue 
Common Outstanding 
Name Stock 10/1/58 


Sidney Haddad 107,100 66-7/12 
Frederick W. Haddad 31,500 1914 
William Haddad 18,900 114 


Total 157,500 97-9/10 


Item 3. Directors, Officers and Promoters 


(a) (b) and (c) 

Delete “and Promoter” after “Elmer M. Canningham” 
so that the answer is: 

Elmer M. Cunningham, Director 

3232 North Woodrow Street 

Arlington, Virginia 
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Item 4. Counsel for Issuer and Underwriters 
Counsel for the Issuer 
Elmer M. Cunningham 


1012 14th Street, N. W. 
Washington 5, D. C. 


There are no underwriters except insofar as employees 
of the Issuer may be underwriters. They have no 
counsel. 

Item 7. Connection of Underwriters with Other Offerings. 
There are no underwriters except insofar as employees 
of the Issuer may be underwriters. The Issuer does 
not know of any connection of any such employees with 
any other offerings. 


Item 9. (Continued) 
(b) -1 None. 
(c)-1 Consent of Underwriters 
(To be filed by Amendment) 


Item 11. Exhibits 
(f)-1 Revised Offering Circular required by Rule 256, 
not including revised financial statements which 
are to be filed by Amendment. 
(h) -1 Revised escrow agreement of directors, officers 
and promoters. 


SIGNATURE 


This amendment to the notification has been signed in 
Washington, District of Columbia, on October 9, 1958. 


American DIvERSIFIED 
Morvan Securities CoMPANY 


By /s/ Sidney Haddad 
Sidney Haddad, President 
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EXHIBIT (f) -1- Revised 


Offering Circular 
Dated: October , 1958 


21,000 Shares Preferred Stock—Par Value $7.50 per 
share? 


52,500 Shares Common Stock—Par Value $1 per share * 


To be sold only in $20 units consisting of two shares 
of Preferred Stock and five shares of Common Stock. 


AMERICAN DIVERSIFIED 
MUTUAL SECURITIES 
COMPANY 


1426 G Street, N. W. 
Washington 5, D. C. 


A copy of this offering circular has been filed with the 
Regional Office of the Securities and Exchange Commis- 
sion at Washington, D. C. 


Turse Securities ARE OFFERED PURSUANT TO AN 
Exemption From REGISTRATION Wrrn THE UNITED 
Grates SecuriTies aND EXcHANGE Commission. THE 
Commission Does Nor Pass Upon THE Merits or ANY 
Securities Nor Does Ir Pass Upon THE ACCURACY OB 
Comp.ereness oF ANY OFFERING CrmcvuLaR og OTHER 
Se.tirxe LITERATURE. 


1 Includes 1,500 shares of Preferred Stock and 3,750 shares of 
Common Stock subscribed for privately. 
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Under- Proceeds to 
Class of Stock No. of Price writing Company 
Units Offered Units Unit Total Discounts Unit Total 


2 Shares of 
Preferred 10,500 $20 $210,000 None? $19 $189,000 


5 Shares of 
Common 


The Company 


American Diversified Mutual Securities Company, here- 
after referred to as ADMS, was incorporated in Delaware 
in August, 1958. It succeeded to an organization of the 
same name, established in March, 1958 as a sole proprie- 
torship of Sidney Haddad. 


Present Business 


ADMS is an over-the-counter securities house cur- 
rently concentrating on the sale of mutual funds. It is a 


member of the National Association of Securities Dealers 
and is registered as a broker and dealer with the Securi- 
ties and Exchange Commission. The firm has offices in 
Washington, D. C. and Baltimore, Md. 


The ADMS Program 


ADMS is promoting a program involving an application 
of the open end investment trust. Each such mutual fund 
would be sponsored by a national association or union or 
similar organization. It would have the active support of 
the sponsoring organization and representatives of each 
sponsoring organization would be on the board of direc- 
tors of the fund it sponsored. Investment in each of these 


—— 


2 There are no underwriters except insofar as employees of the 
Company may be underwriters. The names of such employees are 
set forth herein (See “Underwriters”). Commissions of 1% or a 
possible maximum of $14,700 will be paid such employees. Of- 
ficers and directors will not receive commissions. Expenses in- 
cluding the maximum commissions are estimated at $21,000. 


180 


mutual funds would be limited to members of the particu- 
lar sponsoring organization and their immediate families. 


Mutual Fund “A” 


One fund is presently being established. The Board of 
Directors of an organization and the delegates of its 
national convention approved the ADMS plan. This 
organization will be referred to herein as Group “A” and 
the fund to be sponsored by it as Mutual Fund “A”. 


Group “A” is a nationwide organization of about 175,000 
members. Neither its national headquarters nor its local 
component organizations will do any selling. It will place 
its communication media at the disposal of ADMS. Spe- 
cial membership meetings will be arranged at which 
ADMS executives and salesmen will explain and sell 
Mutual Fund “A”. Group “A’s” secretary-treasurer will 
write to the various locals, concerning the program. 
‘Articles and advertisements will appear in Group “As” 
national publication and in various local bulletins. 


For sponsoring the fund and cooperating to make it 
successful, Group “A” will receive an amount equal to 
one-half of the net profit of the distributing company after 
deducting selling expenses. This will be deducted by the 
bank which will receive the investor’s funds directly from 
the investor. It will be paid directly to the Group’s na- 
tional treasury. Thus Group “A” will benefit by actively 
promoting the new fund. 


ADMS, acting directly or through a subsidiary, will be 
the sole distributing corporation for Mutual Fond “A”. 
Group “A” presently has 41 chapters, some of them in 
the largest cities. The procedure would be to meet with 
members of each local in small groups. Sales should be 
made at these meetings and individual follow-ups should 
be less than is usual in selling. The general costs of 
selling and the number of salesmen needed, in the opinion 
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of management, should be jess than the similar expenses 
of selling ordinary mutual funds. The salesmen whose 
entire selling time would be devoted to selling Mutual 
Fund “A” would not receive a commission but a straight 
salary. 


The expenses of selling have been estimated by the 
management at about 50% of the sales charge for the first 
few years and then at about 25% of the sales charge. 
However, selling expenses will vary according to how 
easily the fund sells. 


There are incentives to the individual member to invest 
in his group’s fund rather than other mutual funds. 


1) In most of the standard type mutual funds but not 
in all of them, the sales charge is about 8 per cent. In 
Mutual Fund “A” the sales charge to the member investor 
will be 4 per cent. 


2) The member investor will be permitted to reinvest 


his dividends without any sales charge, @ saving of 4 per 
cent. 


3) He will agree to invest a specific amount monthly 
but if he stops, there will be no penalty or charge. 


4) Many mutual funds deduct the sales charge on 
monthly contractual plans in the earliest period of pur- 
chase. Mutual Fund “A” will deduct it monthly over the 
entire period of the contract. 


The local chapters of Group “A” or some of them are 
expected to provide the initial $100,000 required to estab- 
lish a mutual fund in accordance with the law. However, 
whether the local chapters provide this amount or not, the 
fund will be established. An investment dealer in St. 
Louis, Missouri has agreed to supply the $100,000. Under 
a contract to be signed, it will be accorded 25% of any 
brokerage in which the fund engages and ¥% of 1% of 
the net assets in the fund for which it will provide in- 


vestment advice. 
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Sources of Income of ADMS 


ADMS in promoting Mutual Fund “A” expects to re- 
ceive income from: 


(a) commissions on selling shares in the fund; and 
(b) a fee for managing the investment portfolio of the 
fund. 


(a) Selling Commissions 


As explained above, investors will pay a 4 per cent 
sales charge. Thus on every $100 purchase, the receiving 
custodial distributing bank will deduct $4.00. Depending 
on selling expenses, it will remit about $1.00 to about 
$1.50 of this to the national treasury of Group “A” under 
the sponsorship agreement. Hence, the net profit to 
ADMS from selling commissions should range from $1.00 
to about $1.50 on each $100 of Sales. 


The foregoing is without regard for any profits ADMS 
may make from sales of presently established mutual fund 
plans. The sales force of ADMS will give first priority 
to the sale of mutual fund programs controlled by ADMS. 
‘As circumstances permit, however, the sales staff will con- 
tinue to sell standard mutual funds. In most cases these 
produce from $5 to $6 on each $100 of Sales. 


(b) Management Fees 


Every mutual fund requires constant expert investment 
advice on the establishment and management of the port- 
folio for which a fee is paid by the mutual fund. Under 
an arrangement ADMS has made with sponsoring Group 
“4” and which will be made with the Mutual Fund it is 
sponsoring, ADMS will receive one-half of one per cent 
of the net assets in the fund. 


ADMS has no present plans to engage staff personnel 
to provide all of this advice. It will obtain investment 
advice from the St. Louis investment firm on a regular 
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contract basis. ADMS will pay about one-fourth of one 
per cent of the net assets in the fund for this investment 
advice and one-fourth of one percent of the net assets will 
be retained by ADMS for its participation in the fund’s 
management. 


Application of Proceeds 


There is usually a time lag of one to three years before 
a new mutual fund can become well established. During 
that period, ADMS will need working capital. For the 
period ending at December 1, 1960, the management has 
estimated that about $150,000 is required to develop and 
establish Mutual Fund “A”. The amount would neces- 
sarily vary, depending on how well the fund was selling 
and thus producing income to ADMS. 


Assuming the sale of all of the securities being offered 
producing net proceeds of about $189,000 more than one- 
third would be used for selling and promotional expenses 


of Mutual Fund “A”, about one-third for office and ad- 
ministrative expenses, and the remainder to promote other 
mutual funds. 


The present officers and directors, all of whom may be 
considered as promoters and founders of the enterprise, 
are: 


Sidney Haddad, 105 D. Street, §. E., Washington, D. C. 
President and Director. Mr. Haddad attended Columbia 
University and the Sorbonne in Paris. He holds a grad- 
uate degree of psychology and has engaged in research 
on applied psychology. He founded ADMS and operated 
it as a sole proprietorship until its incorporation. 


Elmer M. Cunningham, 3232 North Woodrow Street, 
Arlington, Virginia—Director. Mr. Cunningham, formerly 
‘Assistant Chief Counsel of Reynolds Metals Company, is 
presently in private law practice in Washington, D. C. 
He has specialized in corporate financial law. 
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Frederick W. C. Haddad, 4420 North Henderson Road, 
Arlington, Virginia—Treasurer, Secretary and Director. 
Mr. Hadded is an accountant by profession. 


William F. Haddad, 304 Columbia Heights, Brooklyn, 
New York—Director. Mr. Haddad is a professional jour- 
nalist and public relations counsel. 


From March, 1958 to September 15, 1958, Sidney Had- 
dad has received $3,081 and for the same period, Fred- 
erick Haddad received $750. The present salary of each 
is $500 a month and will become $1,000 and $750 a month 
respectively beginning im November 1958. They have 
agreed not to receive in excess of $12,000 per year in 
salary until after December 31, 1959, and not in excess 
of $20,000 per year in salary until after December 31, 
1960. After December 31, 1960, any salary increase must 
be approved by the Directors representing the preferred 
stock, unless certain requirements are met (See page 3). 


Legal fees will accrue to the account of Mr. Cunning- 


ham, for services in connection with ADMS. $350 in legal 
fees have thus far been paid to him. 


William Haddad has received no compensation and none 
has accrued. 


The aggregate annual remuneration for the period 
March, 1958 to February, 1959 of both of the present 
officers and directors is and will be $10,831. 

For the stock owned by officers and directors, see the 
next section. 

Ownership of Stock 

The present officers and directors own the following 
number of shares of common stock and the following 
percentages of the total number of shares outstanding 
as of the date of this Offering Circular. 


Shares Per Cent 


Sidney Haddad 107,100 66-7/12 
Frederick Haddad 31,500 191% 
William Haddad 18,900 11% 


Total 157,500 97-9/10 


The consideration the company received for the shares 
issued to the three promoters is work and services per- 
formed by each of them in formulating the concept, nego- 
tiating with possible sponsors, obtaining the sponsorship 
of Group “A” for the first special mutual fund, in arrang- 
ing for the services of a bank as custodian and of a firm 
to provide investment advice and the ititial capital for 
the fund. In the case of Sidney Haddad, some small part 
of it is allocable to the business and assets of the sole 
proprietorship of ADMS which he transferred to ADMS, 
the corporation. 


Six individuals hold 3,18714 shares of common stock 
and have a right to receive 1,275 shares of the issue of 
preferred stock being offered by this circular. They paid 
$12,750 in cash. They have also subscribed for an addi- 
tional 58714 shares of common stock and 225 shares of 
preferred stock. All of the shares of both issues are 
included in this public offering so that the number of 
shares available for public investment is 19,500 of Pre- 
ferred Stock and 48,750 of Common Stock. 

If all of the securities being offered by this circular 
are sold, the percentage of outstanding securities of 
ADMS which will be held by the management and by 
the public and the respective cash paid therefor will be: 

Preferred Common 
Shares % Cash Shares % Cash 
Public 21,000 100 $157,500 52,500 25 $52,500 
Management None None None 157,500 75 #None* 


*Mr. Sidney Haddad used his capital to found ADMS, predecessor 
of the present corporate ADMS. 
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EXHIBIT (h) -1 
ESCROW AGREEMENT 


This escrow agreement entered into this day of 
October, 1958, between AMERICAN DIVERSIFIED 
MUTUAL SECURITIES COMPANY, a corporation or- 
ganized under the laws of the State of Delaware, herein- 
after referred to as the “Corporation,” and SIDNEY 
HADDAD of 105 D Street, S. E., Washington, D. C., 
FREDERICK W. HADDAD of 4420 North Henderson 
Road, Arlington, Virginia, and WILLIAM F. HADDAD 
of 304 Columbia Heights, Brooklyn, New York, herein- 
after collectively called the “stockholders” and GEORGE 
B. KENNEDY, JR. of 1101 Vermont Avenue, N. W., 
Washington, D. C., hereinafter referred to as the “escrow 
agent,” witnesseth: 


Whereas in order to comply with the provisions of 
Rule 253(c) of the General Rules and Regulations under 


the Securities Act of 1933, as amended, the Corporation 
simultaneously with the execution of this agreement is 
depositing with the escrow agent 157,500 shares of the 
common stock of the Corporation issued in the names of 
the stockholders and bearing certificate Nos. 1, 2 and 3 
respectively, the deposit of which is hereby acknowledged 
by the escrow agent: 


Now, therefore, the parties hereto agree as follows: 


1. The escrow agent hereby accepts said shares in 
escrow and agrees to hold and keep said shares in accord- 
ance with the terms and conditions hereof and for the 
uses and purposes herein set forth, and to deliver said 
shares upon the performance of the conditions hereinafter 
set forth. 


2. The escrow agent shall not be held to take notice of 
any terms of any agreement or any rights stated with 


187 


respect to the deposited shares unless expressly stated 
in writing herein. 

3. During the period of holding the deposited shares 
in escrow, no transfer or any other disposition of any of 
said shares or of any interest therein is to be made 
whether subject to this escrow agreement or otherwise, 
but all of said shares are to be held intact as issued and 
placed in escrow hereunder. 


4. The escrow agent is hereby authorized and instructed 
to hold the deposited shares in esgrow until October 15, 
1959, and written advice by the Corporation and the stock- 
holders to the escrow agent and to the Securities and 
Exchange Commission (a) that none of the deposited 
shares or any interests therein have been transferred 
or otherwise disposed of and (b) that the deposited shares 
(i) are registered under the Securities Act of 1933, as 
amended, or (ii) are covered by a filing pursuant to the 
provisions of Regulation A under the General Rules and 


Regulations under the Securities Act of 1933, as amended, 
or (iii) are otherwise exempt from registration, where- 
upon said shares will be delivered to the stockholders. 


5. This agreement is irrevocable. 


6. The fee of the escrow agent for his service hereunder 
shall be One ($1.00) Dollar, payable at the time of the 
execution of this agreement, to be borne by the Corpora- 
tion. 
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In witness whereof, we have subscribed our names this 
day and year first above written. 


Amerroan Drversiriep Murua. 
Sscunrmes Company 
By: (L.S.) 
President 
(LS.) 
Stockholder 
(LS.) 
Stockholder 
(L.S.) 
Stockholder 
(L.S.) 
Escrow Agent 
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DEFENDANT’S EXHIBIT 2 


NATIONAL CONFERENCE OF 
POLICE ASSOCIATIONS 


(Incorporated April 7, 1954) 


American Diversified Mutual 
Securities Co., Inc., 

1426 G Street, NW. 

Washington, D.C. 


Dear Sirs: 


This letter will set forth the terms of the arrangement 
between the National Conference of Police Associations 
(NCPA) and American Diversified Mutual Securities 
Company, Inc. (ADMS), concerning the mutual fund 
which we have been considering, hereinafter called for 


the purposes of this letter the “Police Mutual Fund,” 
whatever may be its incorporated name. 


1. The Police Mutual Fund will be affiliated with NCPA. 
It will identify itself as an associate of NCPA and as 
sponsored by NCPA and will be considered as the mutual 
fund of NCPA. If at any time for any reason the Fund 
ceases to be under the control of NCPA or of individuals 


that it is sponsored in 
with, NCPA and 
to eliminate all 


of NCPA. 


2. Except as permitted by NCPA in respect to an in- 
vestment to start the Fund, as NCPA in its sole discre- 
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tion may decide, and except as permitted by the directors 
and stockholders of the Police Mutual Fund after it is 
qualified and operating, only associations which are mem- 
bers of NCP, or individuals who are members of such 
member associations, or the immediate family of such 
individual members, will be permitted to invest in the 
Fund. 


3. The board of directors shall be composed entirely of 
individuals who are members of associations composing 
NCPA except as NCPA or its individual members who 
become stockholders in the Fund may otherwise permit. 
No distributor of the Fund’s securities and no investment 
counsel shall have any right as such to be represented 
on the board of directors, the election as directors, or 
persons who are, or who are members of firms which are, 
such distributors or investment counsel shall be solely 
in the discretion of NCPA or its members who become 
stockholders in the Fund. 


4. The officers of the Fund shall be individuals who are 
members of associations composing NCPA except as 
NCPA or the board of directors of the Fund may other- 
wise permit in their sole discretion. The chief executive 
officer of the Fund, the treasurer and the secretary must 
be members of associations composing NCPA and the 
by-laws will so provide. The by-laws will also authorize 
the board of directors to create an executive committee 
which must be composed of individual directors who are 
members of associations composing NCPA. The by-laws 
will also provide that no one shall be elected an officer 
of the Fund who has any interest which conflicts with the 
interest of the Fund, or who shall be chief executive 
officer of or possess controlling interest directly or indi- 
rectly in any organization actively selling securities of 
the Fund, or in any organization regularly giving invest- 
ment advice to the Fund for a charge or fee, or in any 
brokerage firm regularly handling any transactions in 
securities for the Fund for a fee. 
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5. The Fund will be established and qualified to operate 
under the control of and in the manner directed by 
NCPA. Attorneys, accountants, or others whose services 
are required by the Police Mutual Fund shall be selected 
by NCPA in its sole discretion and shall be responsible 
only to NCPA, for the proper and adequate performance 
thereof. Any investment advice which the Fund may 
need will be obtained by the board of directors of the 
Fund from such persons or firms as they may select in 
their sole discretion. 


6. The Fund, or a wholly-owned subsidiary of NCPA 
as NCPA and the Police Mutual Fund may decide in their 
joint discretion, will grant ADMS the exclusive right, in 
the entire United States and its possessions, to sell and 
distribute its stock. The initial contract shall be for a 
term of one year renewable in the sole diseretion of the 
Fund. It will be terminable at any time by the Fund on 
sixty-days notice for any breach of its provisions. It will 
set forth quotas of sales of stock on a monthly basis as 
standards of performance to be met by ADMS. It will 
require that ADMS provide a stated number of competent 
salesmen employed on a full-time basis and that the 
management of ADMS devote adequate time to promot- 
ing the sale of the Funds securities. 


7. ADMS will purchase stock in the Fund from the 
Fund or from a wholly-owned subsidiary of NCPA, if in 
their joint discretion NCPA and the Police Mutual Fund 
decide that NCPA shall create such a subsidiary in which 
case the NCPA wholly-owned subsidiary shall have the 
right to be sole exclusive distributor of stock in the Fund. 
ADMS will sell the shares to the individual investor at 
the net asset value plus specified charges. On the basis 
of a unit of $100 the charges will be $4. Of the sum of 
$4 per $100 ADMS will be paid $3.00 as a selling com- 
mission for a period of one year after the Fund is effec- 
tive and operating, and the remaining $1 will be paid to 
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NCP or to its wholly-owned subsidiary as @ contribution 
from the investor. After the expiration of one year from 
the time when the Fund is effective and operating ADMS 
will be paid $2.50 of the sum of $4 per $100 as a selling 
commission and the remaining $1.50 will be paid to NCPA 
or to its wholly-owned subsidiary as a contribution from 
the investor. The amount paid by each investor shall be 
transmitted to a custodial bank to be selected by the 
Police Mutual Fund. The bank will remit such funds as 
are payable to the Police Mutual Fund to ADMS and to 
NCPA or, if one is created to its wholly-owned subsidiary. 
ADMS shall pay all selling expenses on all sales on which 
ADMS claims any selling commissions and neither the 
Police Mutual Fund or NCPA or any wholly-owned sub- 
sidiary shall be liable in any way for any selling expenses 
on such sales by ADMS. 


1. The date when the Fund is effective and operat- 
ing shall be the date when the Securities and Ex- 


change Commission declares the Fund’s securities to 
be qualified for offering for sale. 


8. ADMS shall pay all expenses of incorporating the 
Fund, qualifying it and preparing to sell its securities 
under all applicable Federal and State laws, but not in 
excess of $20,000. The cost of printing prospectuses or 
other selling literature for the use of ADMS in selling 
the securities of the Fund shall be included in such ex- 
penses and shall be paid by ADMS. The first registration 
of securities shall be 200,000 shares. The Fund will 
pay for registering any additional shares (but not includ- 
ing the cost of printing prospectuses to be used by ADMS 
or any other selling literature) and stock issuance and 
transfer taxes which it may in its discretion require the 
buyer of its stock to pay and it will pay its general and 
administrative costs. ADMS will provide NCPA with 
satisfactory evidence of its ability to pay the expenses 
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imposed on ADMS by this paragraph before any such 
expenses is incurred. On demand by the Fund ADMS 
will pay any unpaid acerued and over-due accounts which 
it is required to pay by this paragraph. 


2. For a period of six months after the Fund is 
effective and operating or until ADMS has recovered 
the amount of expenses it has paid under this para- 
graph but not in excess of $20,000 which ever is the 
earlier, NCPA will waive its right to receive the $1 
per $100 referred to in paragraph 7 and instruct the 
custodial bank to remit the sum to ADMS. 


9. In its sole discretion and on adequate notice the 
Fund will have the right to require ADMS to provide 
office space, secretarial and similar services to the Fund 
at the expense of ADMS. If the Fund does so request 
ADMS to provide these services and space, it will pay 
ADMS 14 of 1% of the net assets in the Fund annually. 


Once requested by the Fund and provided by ADMS, 
the Fund can cancel such a request and terminate its 
obligation to pay therefore on a yearly basis giving 90 
days notice and on assuming any non-cancellable obliga- 
tions under any rental agreement ADMS entered into 
because of such request. 


This letter sets forth the entire arrangement between 
NCPA and ADMS. Other documents stating in detail 
any of the matters set forth in this letter may be signed 
by the parties hereto but the substance of the matters 
set forth herein shall not be changed by any such docu- 
ment or in any way except in a writing signed by duly 
authorized representatives of NCPA which expressly 
states the change to be made. 
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If this letter fully and correctly sets forth the arrange- 
ment between NCPA and ADMS please sign the duplicate 
original in the place provided and return it to us. We 
will then authorize counsel for the Fund to proceed. 


The National Conference of Police Associations 


By 
By 


American Diversified Mutual Securities Co., Inc. 
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DEFENDANT EXHIBIT 3 
February 11, 1959 


Royce L. Givens 
Lawrence B. Quimby 
National Conference of 
Police Associations 
1609 Kenney Drive 
Falls Church, Virginia 


Re: American Diversified Mutual Securities Company 


Dear Royce and Larry: 


You have inquired as to any possible liability of the 
National Conference of Police Associations under any 
Offering Circular used by American Diversified Mutual 
Securities Company in selling its stock. 


I am familiar with the Circular dated November 21, 
1958. I am told that the Circular in current use is the 
same except that the names of the Board of Directors 
has been changed. I am informed that an amendment 
is pending which eliminates specific reference to NCPA. 


The first and second Offering Circulars contain a num- 
ber of references to NCPA and its relation with ADMS 
in connection with a mutual fund. You have informed 
me that there is no legally enforceable agreement between 
NCPA and ADMS and that in the negotiations taking 
place it appears that there are substantial differences in 
viewpoint so that it is possible that NCPA and ADMS 
will not reach agreement and will terminate negotiations 
permanently. If this occurs then many of the references 
to NCPA in the first and second Offering Circulars would, 
in my opinion, be material misstatements of fact. 
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Under applicable law certain persons such as directors, 
officers, controlling stockholders and, to a degree, experts 
are primarily and absolutely liable for such misstate- 
ments. The NCPA would not be liable under these pro- 
visions but it could be secondarily or contingently liable 
under certain circumstances. 


This liability may have arisen under the first Offering 
Circular which can no longer be used. It is obvious that 
the chance of it arising will be greatly increased if for a 
second time and in a new Offering Circular such state- 
ment are again made: 


1. The Securities Act of 1933 expressly states that 
the remedies provided therein are “in addition to any 
and all other rights and remedies that may exist at law 
or in equity.” It is established law that one cannot sit 
idly by knowing that his name is being used in a manner 
on which strangers may rely to their detriment. He is 
under obligation to let it be known that his name is being 


used without his permission, or that the facts involving its 
use are not accurately stated. 


2. Another principle of law permits one person who is 
liable to pay damages, to reduce his loss by recovering 
a part of it from some other person who is liable. Hence, 
any person primarily Hable such as a director might re- 
cover from NCPA for a part of what he had been re- 
quired to pay asserting that he himself was misled by 
NCPA to believe that the references to it in the Offering 
Circular were true. Indeed, in my judgment this would 
be a common assertion in such situations. 


3. It would be an essential contention if any criminal 
proceeding were involved. In such eases the violation— 
that is, making a material misstatement of fact—must be 
willfal. To negative wilfulness the accused would neces- 
sarily argue that he did not know and had no reasonable 
grounds to believe that the statements were false when 
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made. He would offer evidence to support that argu- 
ment and it would include the fact that the NCPA let the 
statements be made thereby tacitly admitting they were 
true. 


4. Another liability might arise under the second and 
third possibilities. Unless NCPA offered convincing evi- 
dence that there was no agreement it might, in separate 
suit by stockholders of ADMS, be required to do the 
things the Offering Circular referred to under a contract 
implied in law. 

ADMS, I am sure, does not want to continue to make 
any statements which may turn out to be erroneous and 
I know NCPA does not wish to permit any such state- 
ments to be made. Therefore, it would seem the part of 
wisdom for ADMS not to use any Offering Circular refer- 
ring to the NOPA until you have signed an agreement 
with ADMS. This sound legal conclusion will apparently 
be consistent with the selling approach which ADMS de- 
sires. As I understand it ADMS is amending the Offer- 
ing Circular to delete all reference to NCPA having de- 
cided that the issue will then sell more readily. That 
Offering Circular will be available for use in a week or 
so and certainly what is desirable next week as a sales 
matter is desirable today without regard for the legal 
dangers inherent in using the present Offering Circular. 


As I told you, I give this opinion to NCPA without 
charge as a contribution to the advancement of your 
organization. Since this advice is directed to NCPA it- 
self, its officers and directors, as distinguished from the 
proposed mutual fund, I do not think it is proper to ac- 
cept any payment for it from ADMS and I will not do so. 


Please accept my best regards. 


Sincerely yours, 


Eimer M. CunnrveHam 
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DEFENDANT’S EXHIBIT 4 


American Diversified Mutual 
Securities Co., Inc. 
1426 G Street, N. W. 
Washington, D. C. 
February 18, 1959 
Dear Sirs: 


This letter sets forth the terms of the arrangement 
between the National Conference of Police Associations 
(NCPA) and American Diversified Mutual Securities 
Company, Inc. (ADMS), concerning the mutual fund 
which we have been considering, hereinafter called for 
the purposes of this letter the “Police Mutual Fund,” 
whatever may be its incorporated name. 


1. The Police Mutual Fund will be affiliated with NCPA. 
It will identify itself as an associate of NCPA and as 
under the auspices of NCPA and will be considered as 
the mutual fund of NCPA. If at any time for any rea- 
son the Fund ceases to be under the control of NCPA 
or of individuals being active members in good standing 
of associations which are members in good standing of 
NCPA then the Fund shall immediately cease to be an 
affiliate of NCPA, shall forthwith cease to represent that 
it is under the auspices of, or connected in any way with, 
NCPA and shall promptly change its name so as to elimi- 
nate all identification with NCPA, all to the complete 
satisfaction of NCPA. 


2. Except as permitted by NCPA in respect to an in- 
vestment to start the Fund, as NCPA in its sole discretion 
may decide, and except as permitted by the directors and 
stockholders of the Police Mutual Fund after it is quali- 
fied and operating, only associations which are members 
of NCPA, or individuals who are members of such mem- 
ber associations, or the immediate family of such indi- 
vidual members, will be permitted to invest in the Fund. 
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3. The board of directors shall be composed entirely 
of individuals who are members of associations composing 
NCPA except as NCPA or its individual members who 
become stockholders in the Fund may otherwise permit. 
No distributor of the Fund’s securities and no investment 
counsel shall have any right to be represented on the 
board of directors and the election as directors of persons 
who are, or who are members of firms which are, such 
distributors or investment counsel shall be solely in the 
discretion of NCPA or its members who become stock- 
holders in the Fund. 


4, The officers of the Fund shall be individuals who 
are members of associations composing NCPA except as 
NCPA or the board of directors of the Fund may other- 
wise permit in their sole discretion. The chief executive 
officer of the Fund, the treasurer and the secretary must 
be members of associations composing NCPA and the by- 
laws will so provide. The by-laws will also authorize 


the board of directors to create an executive committee 
which must be composed of individual directors who are 
members of associations composing NCPA. The by-laws 
will also provide that no one shall be elected an officer 
of the Fund who has any interest which conflicts with the 
interests of the Fund, or who shall be chief executive 
officer of, or possess a controlling interest directly or 
indirectly in, any organization actively selling securities 
of the Fund, or in any organization regularly giving in- 
vestment advice to the Fund for a charge or fee, or in 
any brokerage firm regularly handling any transactions 
in securities for the Fund for a fee. 


5. The Fund will be established and qualified to oper- 
ate under the control of and in the manner directed by 
NCPA. Attorneys, accountants, or others whose services 
are required by the Police Mutual Fund shall be selected 
by NCPA in its sole discretion and shall be responsible 
only to NCPA, for the proper and adequate performance 
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thereof until the Fund is qualified and is operating and 
thereafter such persons shall be selected by the directors 
or stockholders of the Fund and shall be responsible only 
to the Fund for the proper and adequate performance 
of their functions. Any investment advice which the Fund 
may need will be obtained by the board of directors of 
the Fund from such persons or firms as they may select 
in their sole discretion. 


6. The Fund, or a wholly-owned subsidiary of NCPA 
as NCPA and the Police Mutual Fund may decide in 
their joint discretion, will grant ADMS the exclusive 
right, in the entire United States and its possessions, to 
sell and distribute its stock. The initial contract shall 
be for a term of one year renewable in the sole discre- 
tion of the Fund. It will be terminable at any time by 
the Fund on sixty-days notice for any breach of its pro- 
visions. It will set forth quotas of sales of stock on @ 
monthly basis as standards of performance to be met by 
ADMS. It will require that ADMS provide a stated 
number of competent salesmen employed on a full-time 
basis and that the management of ADMS devote adequate 
time to promoting the sale of the Funds securities. 


7. ADMS will purchase stock in the Fund from the 
Fund or from a wholly-owned subsidiary of NCPA, if in 
their joint discretion NCPA and the Police Mutual Fund 
decide that NCPA shall create such a subsidiary in which 
case the NCPA wholly-owned subsidiary shall have the 
right to be sole exclusive distributor of stock in the Fund. 
ADMS will sell the shares to the individual investor at 
the net asset value plus specified charges. On the basis 
of a unit of $100 the charges will be $4. Of the sum of 
$4 per $100 ADMS will be paid $3.00 as a selling com- 
mission for a period of one year after the Fund is effee- 
tive and operating, and the remaining $1 will be paid to 
NCPA or to its wholly-owned subsidiary as a contribu- 
tion from the investor. After the expiration of one year 
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from the time when the Fund is effective and operating 
ADMS will be paid $2.50 of the sum of $4 per $100 as a 
selling commission and the remaining $1.50 will be paid 
to NCPA or to its wholly-owned subsidiary as a eontribu- 
tion from the investor. The amount paid by each in- 
vestor shall be transmitted to a custodial bank to be 
selected by the Police Mutual Fund. The bank will re- 
mit the portions of such funds as may be payable, re- 
spectively, to the Police Mutual Fund, to ADMS, and to 
NCPA or, if one is created, to its wholly-owned subsidi- 
ary. ADMS shall pay all selling expenses on all sales on 
which ADMS claims any selling commission and neither 
the Police Mutual Fund or NCPA or any wholly-owned 
subsidiary shall be liable in any way for any selling ex- 
penses on such sales by ADMS. 


The date when the Fund is effective and operating 
shall be the date when the Securities and Exchange Con- 
mission declares the Fund’s securities to be qualified for 
offering for sale. 


8. ADMS shall pay all expenses of incorporating the 
Fund, qualifying it and preparing to sell its securities 
under all applicable Federal and State laws, but shall 
not be required to pay in excess of $20,000 for such 
purposes. Neither NCPA, any subsidiary of NCPA or 
the Fund shall be obligated to pay any part of such ex- 
penses. The cost of printing prospectuses or other selling 
literature for the use of ADMS in selling the securities of 
the Fund shall not be included in such expenses and shall 
be paid by ADMS in addition thereto. 


The first registration of securities shall be 500,000 
shares. The Fund will pay for registering any additional 
shares (but not including the cost of printing prospec- 
tuses or any other selling literature, to be used by ADMS 
in selling such additional shares) and stock issuance and 
transfer cause which it may in its discretion require the 
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buyer of its stock to pay and it will pay its general and 
administrative costs. 


ADMS will provide NCPA with satisfactory evidence 
of its ability to pay the expenses imposed on ADMS by 
this paragraph before any such expense is incurred. On 
demand by the Fund ADMS will pay any unpaid accrued 
and over-due accounts which it is required to pay by this 
paragraph. 

The Fund will reimburse ADMS for the expenses of 
incorporating the Fund, qualifying it and its first regis- 
tration of securities to the extent of $7,500. For a period 
of one year after the Fund is effective and operating or 
until ADMS has recovered $7,500 whichever is the earlier, 
NCPA will waive its right to receive any part of the $1 
per $100 referred to in paragraph 7 and will instruct 
the custodial bank to remit all that sum to ADMS. Any 
part of the $7,500 not repaid at the end of said one year 
will be repaid thereafter by NCPA remitting to ADMS 


annually, 10% of any sum due NCPA under paragraph 
7, but only as long as a contract referred to in paragraph 
6 is in effect between ADMS and the Fund. 


9. In its sole discretion and on adequate notice the 
Fund will have the right to require ADMS to provide 
office space, secretarial and similar services to the Fund 
at the expense of ADMS. If the Fund does so request 
ADMS to provide these services and space, it will pay 
ADMS monthly 44 of 1% of the net assets in the Fund 
on an annual basis. 


Once requested by the Fund and provided by ADMS, 
the Fund can cancel such a request and terminate its 
obligation to pay therefore on a yearly basis giving 90 
days notice and on accruing any non-cancellable obliga- 
tions under any rental agreement ADMS entered into 
because of such request. 
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This letters sets forth the entire arrangement between 
NCPA and ADMS. Other documents stating in detail 
any of the matters set forth in this letter may be signed 
by the parties thereto but the substance of the matters set 
forth herein shall not be changed by any such document 
or in any way except in a writing signed by duly author- 
ized representatives of NCPA which expressly states the 
change to be made. 


If this letter fully and correctly sets forth the arrange- 
ment between NCPA and ADMS please sign the original 
and two copies in the place provided and return it, retain- 
ing a copy. 

The signatures or initials hereon of the “Representatives 
of the National Conference of Police Associations” indi- 
cates that the Representatives consider the arrangement 
as sufficiently satisfactory to be transmitted to the proper 
officials of NCPA for possible approval. The Representa- 
tives have no authority to commit the NCPA and their 
signatures or initials hereon do not bind the NCPA. This 
document will not become a legal agreement binding on 
NCPA until and unless it is signed by the President of 
NCPA. 


ADMS agrees that this offer will remain open and not 
subject to withdrawal for forty days from the date on 
which it is signed by ADMS. Unless it is signed by the 
President of NCPA within the forty days, it will on and 
after said forty days, be subject to withdrawal by ADMS 
in its sole discretion at any time on ten days’ written 
notice to NCPA, during which period of notice it may 
be signed by the President of NCPA. 


If and after this document becomes a legal agreement 
binding on NCPA by having affixed to it the signature of 
the President of NCPA, NCPA shall within ten days 
notify ADMS in writing that it is ready to proceed to 
establish the Fund, and within ninety days thereafter, 


204 


ADMS shall provide NCPA with satisfactory evidence 
that ADMS is ready, able and willing to discharge the 
obligations imposed on ADMS by paragraph 8. Unless 
ADMS does provide such satisfactory evidence within 
the ninety days the agreement will automatically become 
void and all rights and obligations of ADMS and NCPA 
thereunder will absolutely and completely terminate forth- 
with. 
Receipt of this document approved by American 
Diversified Mutual Securities Company acknowl- 
edged on this day of February, 1959 for 
transmission to the President of The National 
Conference of Police Associations. 


Representatives of 


The National Conference of Police Associations 


Approved on this 
day of February, 1959 


American Diversified Mutual Securities Co., Inc. 


By 

Signed and agreed to this day of 1959, on behalf 
of the National Conference of Police Associations pursu- 
ant to due authorization. 
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DEFENDANT'S EXHIBIT 5 


American Diversified Mutual 
Securities Co., Inc. 
1426 G Street, N. W. 
Washington, D. C. 
March 2, 1959 
Dear Sirs: 


This letter sets forth the terms of the arrangement 
between the National Conference of Police Associations 
(NCPA) and American Diversified Mutual Securities 
Company, Inc. (ADMS), concerning the mutual fund 
which we have been considering, hereinafter called for 
the purposes of this letter the “Police Mutual Fund,” 
whatever may be its incorporated name. 


1. The Police Mutual Fund will be affiliated with 
NCPA. It will identify itself as an associate of NCPA 
and as under the auspices of NCPA and will be con- 
sidered as the mutual fund of NCPA. If at any time 
for any reason the Fund ceases to be under the control 
of NCPA or of individuals being active members in good 
standing of associations which are members in good stand- 
ing of NCPA then the Fund shall immediately cease to be 
an affiliate of NCPA, shall forthwith cease to represent 
that it is under the auspices of, or connected in any with 
with, NCPA and shall promptly change its name so as 
to eliminate all identification with NCPA, all to the com- 
plete satisfaction of NCPA. 


2. Except as permitted by NCPA in respect to an in- 
vestment to start the Fund, as NCPA in its sole discretion 
may decide, and except as permitted by the directors and 
stockholders of the Police Mutual Fund after it is quali- 
fied and operating, only associations which are members 
of NOPA, or individuals who are members of such mem- 
ber associations, or the immediate family of such individ- 
ual members, will be permitted to invest in the Fund. 
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3. The board of directors shall be composed entirely 
of individuals who are members of associations composing 
NCPA except as NCPA or its individual members who 
become stockholders in the Fund may otherwise permit. 
No distributor of the Fund’s securities and no investment 
counsel shall have any right to be represented on the 
board of directors and the election as directors of per- 
sons who are, or who are members of firms which are, 
such distributors or investment counsel shall be solely in 
the discretion of NCPA or its members who become 
stockholders in the Fund. NCPA will recommend to the 
stockholders of the Fund in a manner without cost to 
NCPA that at least one nominee of ADMS be elected to 
the board of directors of the Fund to hold office during 
any period in which a contract is in effect between the 
Fund and ADMS. 


4. The officers of the Fund shall be individuals who 
are members of associations composing NCPA except as 
NCPA or the board of directors of the Fund may other- 
wise permit in their sole discretion. The chief executive 
officer of the Fund, the treasurer and the secretary must 
be members of associations composing NCPA and the by- 
laws will so provide. The by-laws will also authorize the 
board of directors to create an executive committee which 
must be composed of individual directors who are mem- 
bers of associations composing NCPA. The by-laws will 
also provide that no one shall be elected an officer of the 
Fund who has any interest which conflicts with the in- 
terests of the Fund, or who shall be chief executive officer 
of, or possess a controlling interest directly or indirectly 
in, any organization actively selling securities of the Fund, 
or in any organization regularly giving investment advice 
to the Fund for a charge or fee, or in any brokerage 
firm regularly handling any transactions in securities for 
the Fund for a fee. 


5. The Fund will be established and qualified to oper- 
ate under the control of and in the manner directed by 
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NCPA. Attorneys, accountants, or others whose services 
are required by the Police Mutual Fund shall be selected 
by NCPA in its sole diseretion and shall be responsible 
only to NCPA, for the proper and adequate performance 
thereof until the Fund is qualified and is operating and 
thereafter such persons shall be selected by the directors 
or stockholders of the Fund and shall be responsible only 
to the Fund for the proper and adequate performance of 
their functions. Any investment advice which the Fund 
may need will be obtained by the board of directors of 
the Fund from such persons or firms as they may select 
in their sole discretion. 


6. The Fund, or a wholly-owned subsidiary of NCPA 
as NCPA and the Police Mutual Fund may decide in their 
joint discretion, will grant ADMS the exclusive right, in 
the entire United States and its possessions, to sell and 
distribute its stock. The initial contract shall be for a 
term of one year renewable in the sole discretion of the 
Fund. It will be terminable at any time by the Fund 
on sixty-days notice for any breach of its provisions. It 
will set forth quotas of sales of stock on a monthly basis 
as standards of performance to be met by ADMS. It 
will require that ADMS provide a stated number of com- 
petent salesmen employed on a full-time basis and that 
the management of ADMS devote adequate time to pro- 
moting the sale of the Funds securities. 


7. ADMS will purchase stock in the Fund from the 
Fund or from a wholly-owned subsidiary of NCPA, if in 
their joint discretion NCPA and the Police Mutual Fund 
decide that NCPA shall create such a subsidiary in which 
ease the NCPA wholly-owned subsidiary shall have the 
Tight to be sole exclusive distributor of stock in the Fund. 
ADMS will sell the shares to the individual investor at 
the net asset value plus specified charges. On the basis 
of a unit of $100 the charges will be $4. Of the sum of 
$4 per $100 ADMS will be paid $3.00 as a selling com- 
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mission for a period of one year after the Fund is effec- 
tive and operating, and the remaining $1 will be paid to 
NCPA or to its wholly-owned subsidiary as a contribu- 
tion from the investor. After the expiration of one year 
from the time when the Fund is effective and operating 
ADMS will be paid $2.50 of the sum of $4 per $100 as a 
selling commission and the remaining $1.50 will be paid 
to NCPA or to its wholly-owned subsidiary as a contri- 
bution from the investor. The amount paid by each in- 
vestor shall be transmitted to a custodial bank to be 
selected by the Police Mutual Fund. The bank will remit 
the portions of such funds as may be payable, respective- 
ly, to the Police Mutual Fund, to ADMS, and to NCPA 
or, if one is created, to its wholly-owned subsidiary. 
ADMS shall pay all selling expenses on all sales on which 
ADMS claims any selling commission and neither the 
Police Mutual Fund or NCPA or any wholly-owned sub- 
sidiary shall be liable in any way for any selling expenses 
on such sales by ADMS. 


The date when the Fund is effective and operating shall 
be the date when the Securities and Exchange Commis- 
sion declares the Fund’s securities to be qualified for 
offering for sale. 


8. ADMS shall pay all expenses of incorporating the 
Fund, qualifying it and preparing to sell its securities 
under all applicable Federal and State laws, but shall not 
be required to pay in excess of $20,000 for such purposes. 
Neither NCPA, any subsidiary of NCPA or the Fund 
shall be obligated to pay any part of such expenses. The 
cost of printing prospectuses or other selling literature 
for the use of ADMS in selling the securities of the Fund 
shall not be included in such expenses and shall be paid 
by ADMS in addition thereto. 


The first registration of securities shall be 500,000 
shares. The Fund will pay for registering any additional 
shares (but not including the cost of printing prospectuses 
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or any other selling literature, to be used by ADMS in 
selling such additional shares) and stock issuance and 
transfer taxes which it may in its discretion require the 
buyer of its stock to pay and it will pay its general and 
administrative costs. 


ADMS will provide NCPA with satisfactory evidence of 
its ability to pay the expenses imposed on ADMS by this 
paragraph before any such expense is incurred. On de- 
mand by the Fund ADMS will pay any unpaid accrued 
and over-due accounts which it is required to pay by this 
paragraph. 


The Fund will reimburse ADMS for the expenses of 
incorporating the Fund, qualifying it and its first regis- 
tration of securities to the extent of $7,500. Fora period 
of one year after the Fund is effective and operating or 
until ADMS has recovered $7,500 whichever is the earlier, 
NCPA will waive its right to receive any part of the $1 
per $100 referred to in paragraph 7 and will instruct the 


custodial bank to remit all that sum to ADMS. Any part 
of the $7,500 not repaid at the end of said one year will 
be repaid thereafter by NCPA remitting to ADMS an- 
nually, 10% of any sum due NCPA under paragraph 7, 
but only as long as a contract referred to in paragraph 6 
is in effect between ADMS and the Fund. 


9. In its sole discretion and on adequate notice the 
Fund will have the right to require ADMS to provide 
assistance in performing the administrative functions nec- 
essary to the operation of the Fund to furnish the Fund 
with office space and necessary facilities and equipment, 
telephone, statistical, clerical, and administrative services 
and other incidental services which may be required for 
the proper administration of the Fund at the expense of 
ADMS. If the Fund does so request ADMS to provide 
these services and space, it will pay ADMS monthly 4 
of 1% of the net assets in the Fund on an annual basis. 
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Once requested by the Fund and provided by ADMS, 
the Fund can cancel such a request and terminate its 
obligation to pay therefore on a yearly basis giving 90 
days notice and on assuming any non-cancellable obliga- 
tions under any rental agreement ADM entered into be- 
cause of such request. 


This letter sets forth the entire arrangement between 
NCPA and ADMS. Other documents stating in detail 
any of the matters set forth in this letter may be signed 
by the parties hereto but the substance of the matters 
set forth herein shall not be changed by any such docu- 
ment or in any way except in a writing signed by duly 
authorized representatives of NCPA which expressly 
states the change to be made. 


If this letter fully and correctly sets forth the arrange- 
ment between NCPA and ADMS please sign the original 
and two copies in the place provided and return it, retain- 
ing a copy. 


The signatures hereon of the “Representatives of The 
National Conference of Police Associations” indicates 
that the Representatives consider the arrangement as suf- 
ficiently satisfactory to be transmitted to the proper 
officials of NCPA for possible approval. The Representa- 
tives have no authority to commit the NCPA and their 
signatures hereon do not bind the NCPA. This document 
will not become a legal agreement binding on NCPA until 
and unless it is signed by the President of NOPA. 


ADMS agrees that this offer will remain open and not 
subject to withdrawal for forty days from the date on 
which it is signed by ADMS. Unless it is signed by the 
President of NCPA within the forty days, it will on and 
after said forty days, be subject to withdrawal by ADMS 
in its sole discretion at any time on ten days’ written 
notice to NCPA, during which period of notice it may 
be signed by the President of NCPA. 
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If and after this document becomes a legal agreement 
binding on NCPA by having affixed to it the signature of 
the President of NCPA, NCPA shall within ten days 
notify ADMS in writing that it is ready to proceed to 
establish the Fund, and within ninety days thereafter, 
ADMS shall provide NCPA with satisfactory evidence 
that ADMS is ready, able and willing to discharge the 
obligations imposed on ADMS by paragraph 8. Unless 
ADMS does provide such satisfactory evidence within 
the ninety days the agreement will automatically become 
void and all rights and obligations of ADMS and NCPA 
thereunder will absolutely and completely terminate 
forthwith. 


Receipt of this document approved by American 
Diversified Mutual Securities Company acknowl- 
edged on this day of March, 1959 for trans- 
mission to the President of The National Confer- 
ence of Police Associations. 


Representatives of 
The National Conference of Police Associations 


/s/ Royce L. Givens 
/s/ Lawrence B. Quimby 


Approved on this 
2 day of March, 1959 


American Diversified Mutual Securites Co., Inc. 


By /s/ Sid Haddad 


Signed and agreed to this day of 
1959, on behalf of the National Conference of 
Police Associations pursuant to due authorization. 
By 

President 
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DEFENDANT’S EXHIBIT 6 


Law OFFICES 
ROBERTS & McINNIS 


CONTINENTAL BUILDING 
Fourteenth at K Northwest 


Washington 5, D. C. 


Telephone 
NAtional 8-00382 
Cable Address “RAM” 
EDGAR TURLINGTON 
ELMER M. CUNNINGHAM 
Counsel 


February 27, 1959 


Mr. William F. Haddad 
c/o The New York Post 
75 West Street 

New York, New York 


Dear Bill: 


On January 30, 1959, and again on February 17, 1959, I 
wrote Fred on the subject of an orderly program of re- 
ducing the amount owed me. Neither of these letters were 
answered and no orderly plan of payments was proposed. 
$300 was sent on February 9 which together with $300 paid 
at the end of December constitutes $600 paid since No- 
vember 21, 1958, three months, on a debt of $4500. I do 
not think any reasonable man would say I have been press- 
ing very hard. 


This forbearance has not been appreciated. This morn- 
ing I called Fred to discuss the matter of payment of the 
bill. He (1) expressed the hope and ambition of paying 
the amount owed me in full as soon as possible; (2) inquir- 
ed about the status of the contract between ADMS and 
NCPA which somehow he apparently connects with the 
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payment of the sum owed me by ADMS and (3) asked 
‘what are yon up to, now?” 


The substance of the first speaks for itself when meas- 
ured in the light of the payments made over three months 
during which your brothers have apparently met their 
other obligations or they would not be in business. 


These are the facts on the contract. On Tuesday Feb- 
ruary 24, I called Mr. Givens to suggest that he come in 
that afternoon and approve the language I had drafted to 
express the results of the conference on February 20. He 
called me back that evening, explained that he was busy 
that day, would be busy on Wednesday and made an ap- 
pointment for Thursday. He came in, approved the word- 
ing, and the contract is being retyped and will be ready 
Monday, March 2, 1959. There is nothing sinister in this 
simple chronological recital. 


The preparation of this contract, let it be clear, has no 


bearing whatsoever on the payment of the amount owed to 
me by your brothers. It is work done for NCPA, at 
NCPA’s request. It is not chargeable to ADMS or to any 
Police Fund now or hereafter. On the form and legal sig- 
nifieance of its language I am responsible solely to NCPA. 
On the substantive decisions reflected therein I have no 
responsibility since all of those decisions were made by the 
representatives of NCPA. I do not intend to let anyone 
in NCPA or in ADMS think that the payment of a fee for 
legal services rendered ADMS is in any way contingent on 
or related to the actions of NCPA or vice versa. 


In his remarks this morning Fred stated that the draft 
of the contract discussed on February 20 was “very dif- 
ferent’? or “greatly changed” from the draft which accord- 
ing to the NCPA file, was transmitted to you on January 
23. At the conference on February 20, you advanced a 
similar contention. 


Since you considered both drafts and indicated the draft 
of February 18 with certain changes would be acceptable, 
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the contents of the earlier draft are irrelevant. However, 
the statement that they are greatly different cannot be 
substantiated. 


In the earlier draft there were 15 paragraphs. Of 
these, paragraphs numbered 2 and 6, the second para- 
graph in 9 and the next to the last paragraph were not 
changed at all. The leading paragraph, those numbered 
3, 4, the two paragraphs in 7 and the first paragraph in 9 
were changed only to correct tense, grammar or punctua- 
tion or to make an obvious clarification. Paragraph num- 
bered 1 was altered only to make a change requested by 
ADMS and paragraph numbered 5 was changed to clarify 
the responsibilities of experts, a change also suggested by 
ADMS. 


Three paragraphs remain, the two in paragraph num- 
bered 8 and the closing paragraph. The first paragraph 
in § was changed largely in favor of ADMS and to accom- 
plish part of a change ADMS requested. The second 
paragraph in $ was changed wholly in favor of ADMS and 
to effect a change which you requested. 


The closing paragraph of the draft of January 23 was 
changed to reconcile it with the three new paragraphs 
added by the draft of February 18. Combined they reflect 
the position of Mr. Givens and Mr. Quimby that they have 
no authority to make an agreement legally binding on 
NCPA. You may not like their position but it has no ef- 
fect on the fact that the substantive points of the proposed 
arrangement between ADMS and NCPA as set forth in 
the draft of January 23 were unchanged in the draft of 
February 18 except as paragraph numbered 8 was changed 
largely in favor of ADMS. 


The remark “What are you up to, now?” should prob- 
ably be ignored because the connotation it carries is so 
completely nonsensical. However, it is bad enough not to 
be paid for services rendered, to have letters unanswered, 
to be obliged to telephone. It is too much to be then in- 
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sulted, to have small remarks made. I have observed the 
apparent hostility of your brothers, particularly Fred. I 
do not know the genesis of this, and I do not much care. 
Frankly, with Fred’s remark of this morning my patience 
with them is at an end. 


The connotation is that whatever it is I am “up to’’ is 
inimical to them. If they mean that rendering correct, to 
the best of my ability, professional advice to people who 
ask for it such as the NCPA is inimical to the interests of 
your brothers, then I plead guilty. I go further. I tell 
you straight from the shoulder that I intend to give cor- 
rect legal advice to any and all clients without fear of the 
consequences, without caring how persons on the other 
side of the transaction feel about it, without being intimi- 
dated in the slightest by any suggestion that, if I do so, an 
amount of money owed me will not be paid. The complete 
assinimity of your brothers’ attitude,—and even its danger 
to them if I were a more vindicative man,—should be ob- 
vious. There is nothing to prevent me from proceeding to 
develop with other organizations the same arrangement 
which ADMS is trying to develop with NCPA. I have not 
done so. I have no present intention of doing so person- 
ally. My present intention is to practice law. In that re- 
spect, it should be noted that, for all I know, someone may 
walk in the door tomorrow and seek to retain me as coun- 
sel for that purpose. I feel free to accept such a retainer. 


You suggested in New York that I be frank with you 
and I will take you at your word. Your brothers should 
devote themselves (1) to finding capital so they can get 
into operation, (2) to paying bills so they can stay in oper- 
ation and (3) to making such arrangements as they deem 
satisfactory with organizations they are dealing with on 
a business basis without seeing something sinister in every 
move of the people with whom they are trying to do busi- 
ness. 


216 


As for me I owe your brothers nothing and they owe me 
nothing except a bill in the amount of $3,900, all of it over- 
due, for past legal services rendered. I want to be paid 
that bill. I am willing to listen to any reasonable plan of 
paying it which is concrete and realistic. I am not inter- 
ested in vague talk and I will not tolerate any more com- 
ments. 


For yourself please accept my best regards and an ex- 
pression of confidence in your intentions. I wish you the 
best of luck. 


Sincerely yours, 


/s/ Elmer M. Cunningham. 


EC:er 
ec: Frederick W. Haddad 
Sidney Haddad 
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DEFENDANT’S EXHIBIT 7 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 


Civil Action No. 917-59 


ELMER M. CUNNINGHAM, Plaintiff 
vs. 


AMERICAN DIVERSIFIED MUTUAL SECURITIES 
COMPANY, Defendant 


DISTRICT OF COLUMBIA, ss: 


Lawrence B. Quimby, being duly sworn, deposes and 
says: 


1. I am a member of the White House Police and I am 
the Lawrence Qaimby referred to in the main and supple- 
mental affidavits of Royce L. Givens. 


2. Ihave read both affidavits of Mr. Givens. Practically 
all of his statements refer to actions in which we jointly 
participated or events of which we both have knowledge 
and all of such statements and his references to me are 
absolutely correct. To be brief, I will not repeat all of 
the detailed facts which Mr. Givens has stated. 


3. In its Response to Request for Admission No. 29 the 
defendant states that it “has reason to believe” that there 
were communications between Mr. Givens and me and Mr. 
Cunningham during the period July-December 15, 1958 
other than those specified in the Requests for Admissions 
and in its Response to Request for Admission No. 30 in 
states it “has reason to nelieve” there were communica- 
tions between Mr. Givens and me and Mr. Cunningham 
during the period July-December, 1958 which were not in 
the presence of one of the Haddads. Defendant cannot 
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have any sound reason for any such belief because there 
were no such other communications. Requests for Admis- 
sions Nos. 29 and 30 state the facts. 


4. In its Response to Request for Admission No. 64 
Defendant denies that Raymond Jacobson was represent- 
ing it from about January 1959. In December 1958, Fred- 
erick Haddad said Jacobson and the firm of Friedman, 
Locker and Schlezinger were going to represent them and 
he asked me to go to a law office next door to defendant’s 
office at 1426 G Street, N. W. and he showed me a book 
containing information about Friedman, Locker and Schle- 
zinger and he praised them highly. Thereafter on several 
occasions he referred to Jacobson or the Friedman firm as 
counsel for the defendant and endeavored to have us agree 
that they would be counsel for the proposed mutual fund. 
The Haddads gave me the distinct impression that Jacob- 
son or the Friedman firm were their lawyers. 


5. In mid-December 1958, the Haddads first told us that 


Mr. Cunningham was no longer their counsel, thereafter 
they never referred to him as their counsel including the 
incident of about February 9, 1959 referred to in Response 
to Request for Admission No. 56. The version of that 
incident stated by Mr. Givens (supplemental) affidavit, 
paragraph 3 is absolutely correct in all details. 


6. Defendant states in Response to Requests for Admis- 
sions Nos. 38 and 60 that we retained Mr. Cunningham 
and Defendant believes we paid him a fee. Mr. Cunning- 
ham did not represent us in any negotiations with the 
Haddads. We did the negotiating and Mr. Cunningham 
was not present except on February 20, 1959. He did give 
us advice on the laws and statutes involved because we 
did not wish to rely on the Haddads or their counsel for 
such information. Since Mr. Givens is Treasurer of the 
National Conference of Police Associations and controls 
disbursement of its funds and since he and I are the only 
ones who would know whether we paid Mr. Cunningham a 
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fee and since we did not pay any fee of any kind the de- 
fendant cannot have any sound “reason to believe” plain- 
tiff received a fee. 


7. Mr. Cunningham simply tried to bring the National 
Conference of Police Associations and the defendant to- 
gether. The Haddads were seemingly reluctant to put 
anything on paper and we insisted that any agreement be 
set down in writing. Mr. Cunningham helped to achieve 
a written offer from the defendant and as far as I am con- 
cerned he did not damage them, prejudice them or do them 
any detriment whatsoever. He distinctly helped them. 


8. Mr. Givens and I have seen the complaint and answer 
and the Requests for Admissions and the Responses. We 
saw the Haddads and specifically called the inaccuracies 
or misstatement of fact to their attention. They said the 
matter was being handled by their lawyers. We told them 
to call our statements to their lawyers attention so that 
the inaccuracies could be corrected. At no time have their 
lawyers communicated with me and as far as I know, with 
Mr. Givens to ascertain our version of the facts. 


Lawrence B. Qurmsy 


Sworn to before me this of July, 1959 
Notary Public 


My Commission expires 
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DEFENDANT’S EXHIBIT 8 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
Civil Action No. 917-59 


ELMER M. CUNNINGHAM, Plaintiff 
vs. 


AMERICAN DIVERSIFIED 
MUTUAL SECURITIES COMPANY, Defendant 


DISTRICT OF COLUMBIA, ss: 


Royce L. Givens, being duly sworn, deposes and says: 


1. I am a member of the Metropolitan Police Depart- 
ment of Washington, D. C., and I am Secretary and Treas- 


urer of the National Conference of Police Associations. 


2. The National Conference of Police Associations 
(hereafter called the “National Conference’’) is an organi- 
zation composed of members each of which is an associa- 
tion of police officers with complete autonomy. 


3. I first met Sidney Haddad and Frederick Haddad in 
Detroit, Michigan, in July, 1958, at the annual meeting of 
the delegates sent by the member groups to the National 
Conference convention. They were given time to outline 
a program involving a mutual fund. I and Lawrence 
Quimby of the White House Police in Washington, D. C. 
were designated to look into the matter further. We con- 
sidered it our function to learn how such mutual funds 
operated, to settle the Haddad’s corporation’s relation to 
the fund and to the National Conference and report our 
recommendations to officials of the National Conference. 
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4. Between July and December 15, 1958, I talked with 
Sidney Haddad or Frederick Haddad or both of them 
about aspects of the proposed fund on many oceasions in 
Washington, D. C., usually in the company of Lawrence 
Quimby, sometimes not. 


5. In addition to the Washington meetings, Mr. Quimby 
and J and some other representatives of the National Con- 
ference, including its President, Theodore Dolan, met in 
St. Louis, Missouri, in October, 1958. This meeting was 
at the request of Sidney Haddad, and he and Frederick 
Haddad were present and said that a corporation known 
as the “National Conference of Police Associations Mutual 
Fund, Inc.’’ had been formed and that the persons there 
were directors and that officers should be elected, which 
was done, the Haddads explaining to us that this was a 
necessary step in getting on with the matter. 


6. I and Mr. Quimby also attended a scheduled meeting 
of the directors of the National Conference in Las Vegas, 


Nevada, in early December, 1958, at which Sidney Haddad, 
at his request, was permitted to speak to obtain support 
for the project and to overcome opposition which had 
arisen to any further consideration of the project. 


7. The proposition presented by the Haddads in Detroit 
in July, 1958 was this: 

a) establish a mutual fund sponsored by and affiliated 
with the National Conference; 

b) to be sold only to policemen and their families with 
a sales load of 4%; 

c) the Haddads’ organization, American Diversified Mu- 
tual Seeurities Company (hereafter called ADMS) to be 
exclusive selling agents splitting the net profit 50-50 with 
the National Conference, the Haddads stating that after 
the start up period the net profit would be 3% of the 4% 
sales charge and therefore the National Conference would 
get 144% of the 4% sales charge; 
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d) ADMS to provide office space and general services 
and to get investment counsel all for a charge of 44 of 1% 
of the net assets in the fund annually. 


8. The discussions I had in Washington with the Had- 
dads after July, and the meetings in October and Decem- 
ber, were not to negotiate any different basic terms but to 
ascertain the problems involved, work out details and put 
everything in adequate written documents so the National 
Conference’ directors could make a final decision on the 
matter. 


9. Elmer Cunningham was not present at any of these 
discussions in 1958 and during that time did not appear 
in person or through any legal associate to represent 
ADMS at any discussions with the National Conference at 
which I was present, except as set forth in paragraph 10. 


10. I first met Mr. Elmer Cunningham in August, 1958, 
and from then until after December 15, 1958, I saw Mr. 
Cunningham perhaps six or eight times. All but three of 
these occasions consisted of accidentally meeting him when 
our paths crossed in Mr. Haddad’s office and shaking 
hands. The other three were by appointment: (a) a 
meeting in Mr. Cunningham’s office at which he, and I 
and Sidney Haddad and, I believe, James Hatcher, an em- 
ployee of Mr. Haddad, were present; (b) a dinner at 
Bonat’s Restaurant at which he and I, Mr. Quimby, Alfred 
Capasso of the United States Park Police, Lester Steinem, 
an attorney representing the National Conference, Sidney 
Haddad, and perhaps Mr. Hatcher and Frederick Haddad, 
were present, and (c) a luncheon in the Aviation Club in 
the Washington Hotel, Washington, D. C., at which he and 
I and Mr. Quimby, Sidney Haddad, Frederick Haddad and 
James Hatcher were present. 


11. (a) The luncheon in the Aviation Club, arranged at 
the request of Sidney Haddad, was to meet each other and 
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to consider a draft of a letter I was going to send to 
officers of member associations of the National Conference. 


(b) The meeting in Mr. Cunningham’s office, arranged 
at Sidney Haddad’s request, was to collaborate in draft- 
ing that letter. 


(c) The dinner at Bonat’s Restaurant, arranged by Sid- 
ney Haddad, was to discuss matters generally and to per- 
mit Lester Steinem, an attorney representing the National 
Conference to ask Mr. Cunningham legal questions. 


12. During this period, up to about December 15, 1958, 
Elmer Cunningham never gave any legal advice to or rep- 
resented the National Conference in any way. 


13. At or about the time of the Las Vegas meeting in 
early December, 1958, Mr. Quimby and I had come into 
possession of an Offering Circular of ADMS, dated No- 
vember 21, 1958, offering stock in that Company to the 
public. We had been given to understand that Mr. Had- 
dad’s company had sufficient capital for the proposed en- 
terprise and the fact that they were seeking capital from 
the public disturbed us. The name ‘‘National Conference 
of Police Associations’? was set forth in the Offering Cir- 
cular, having been placed therein without our knowledge 
and without our consent and since it was not settled that 
the National Conference would go ahead with the idea at 
this time, this alarmed us. 


14. We confronted the Haddads with the Offering Cir- 
cular in Washington immediately after the Las Vegas 
meeting and asked an explanation. They said Mrs. Ap- 
pleton of the SEC had insisted on including the National 
Conference name. We told them we were going to see Mr. 
Cunningham about it. They told us for the first time that 
Mr. Cunningham was no longer their counsel. This infor- 
mation gave us more concern because Mr. Cunningham’s 
connection with the enterprise had been a very important 
factor in the decision of the National Conference to ex- 
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plore the idea. We insisted on talking to Mr. Cunningham 
at once. Mr. Quimby promptly called Mr. Cunningham 
and made an appointment. 


15. We saw him about the middle of December, 1958 and 
asked him for the facts. He stated that (a) the Nationai 
Conference name was included because the Securities and 
Exchange Commission insisted on it so long as the Offer- 
ing Circular made certain other specific references to an 
actual organization, (b) he had no right or duty to tell us 
in advance, (c) he had rendered proper advice on the sub- 
ject to the Haddads’ (d) he had discussed the matter of fees 
with Sidney Haddad and Frederick Haddad, (e) he had 
included an estimate for future work in respect to the pro- 
posed National Conference mutual fund, (f) the Haddads 
had said that it was too high and in any event had decided 
to use the services of some other lawyer, (g) he believed 
that the Haddads intended to hire one Raymond Jacobson, 
2 man whom I did not know, and (h) they were free to 
retain anyone they wished to represent them. 


16. We again discussed the matter with Sidney and 
Frederick Haddad toward the end of December. They 
demanded that the legal work on the fund be done by Ray- 
mond Jacobson, stating that he was cheaper than Mr. Cun- 
ningham, that he was easier to get along with than Mr. 
Cunningham, and that Yates, Heitner and Woods, who 
were going to be investment advisers, would be pleased if 
Mr. Jacobson were retained, because Mr. Jacobson was 2 
relative of Sumner Shapiro, a partner in Yates, Heitner 
and Woods. They argued vigorously stating they did not 
want to have anything to do with Mr. Cunningham and 
that Raymond Jacobson and Friedman, Locker and Schle- 
zinger were their lawyers. We told them (a) that we 
had decided that the lawyer who did the work on the 
fund would be representing the National Conference for 
that purpose and could not be a lawyer representing either 
them or Yates, Heitner and Woods, that we had no objec- 
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tion to Mr. Jacobson or his Jaw firm representing them or 
Yates, Heither and Woods, and (b) that, although it would 
be decided by the National Conference officials when the 
time came, we would recommend Mr. Cunningham because 
we had confidence in him. 


17. Toward the end of December we again saw Mr. Cun- 
ningham at our request. We asked him whether he was 
willing to do the work on the investment trust, told him we 
were not making progress with the Haddads and asked his 
advice as to what we could do to put the matter into shape 
so Mr. Quimby and I could refer the matter to the Na- 
tional Conference directors for final decision. He said he 
would do the work on the investment trust, explained to us 
in general just what was involved, and said that the actual 
work on the investment trust was still some time away. 
He said he thought our difficulties with the Haddads arose 
because the Haddads viewed this fund as a fund sponsored 
by them and that the National Conference viewed it as a 
National Conference activity and that the thing to do was 
for the parties to express in writing their agreement on 
what they wanted. We told him what it was the National 
Conference insisted on and asked him to help up put it in 
writing, and a document was drafted which expressed our 
views. 


18. We presented the draft to the Haddads early in Jan- 
uary and discussed it with them. The Haddads suggested 
changes to seven paragraphs, three of which were accept- 
able to us, and the rest not acceptable. When Mr. Quimby 
returned from Florida about January 18, 1959, we again 
saw Mr. Cunningham, discussed the changes, and another 
draft was typed, with the aid of Mr. Cunningham, which 
included the changes which Mr. Quimby and I accepted. 
It was presented to the Haddads with a request that 
ADMS indicate its position by January 23, 1959. We ex- 
tended this time because it did not do so and there were 
more discussions. William Haddad, a brother from New 
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York, attended some of these discussions, and so did 
James Hatcher, and Otto Allen employees of the Haddads. 
Mr. Cunningham was not present at any of the discussions 
with the Haddads referred to in this paragraph nor was 
he consulted or kept informed of them by me except as 
expressly stated in this paragraph. 


19. In the first week in February, 1959, Mr. Quimby and 
I learned that the Haddads were about to issue a second 
edition of the Offering Circular of ADMS containing some 
changes as to directors, but still including the National 
Conference of Police Associations’ name. We talked at 
once to the Haddads and told them that in view of the 
doubtful status of any agreement with them we could not 
let the National Conference name be used. They agreed 
to eliminate the name in still a third edition of the Offer- 
ing Circular they were preparing and said eliminating it 
would, in fact, be beneficial to them but they wanted to 
leave the name in the second edition. This statement puz- 
zled us and we said we would have to get legal advice. 
They told us to see Mr. Jacobson, stating he was their 
counsel, but we refused to see him and told the Haddads 
we would see Mr. Cunningham. They insisted on Mr. 
Jacobson, called him up and put me on the line. I lis- 
tened to Mr. Jacobson but after the call we repeated we 
were going to see Mr. Cunningham. They made no fur- 
ther objection, and we did see Mr. Cunningham on Febru- 
ary 9. 


20. Mr. Cunningham told us and subsequently confirmed 
it in a written opinion, that (a) the matter was important 
only if the National Conference and ADMS did not finally 
get together; (b) including the name as it was used in the 
Offering Circular if the National Conference and ADMS 
did not get together would be a material and misleading 
fact, -(c) from the viewpoint of the Haddads, if we did not 
finally get together, the first circular and the second circu- 
lar would have substantially the same legal effect, (d) 
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from the viewpoint of the National Conference there was 
an important difference, in that the National Conference 
name was included in the first circular without our knowl- 
edge and consent, whereas it would be included in the sec- 
ond circular with the knowledge of the National Confer- 
ence and (e) under various circumstances the National 
Conference might become liable to investors. He then 
said that the real issue was whether the National Confer- 
ence and ADMS were definitely going to get together, that 
the problem could be avoided if an agreement could be 
signed, that he had seen William Haddad in New York 
and that William Haddad seemed to want to reach conclu- 
sions and Mr. Cunningham offered to arrange a confer- 
ence. We told him to do so but we would attend only if 
William Haddad was present because we did not seem to 
solve anything by talking to Sidney Haddad and Frederick 
Haddad. Mr. Cunningham told us he would attend solely 
to answer our legal questions and then only if Mr. Jacob- 


son was present to advise the Haddads. 


21. The conference was held February 20th in the Law 
Library of the firm with which Mr. Cunningham is asso- 
ciated. Mr. Quimby and I and Mr. Cunningham, the 
three Haddad brothers, and their lawyer, Mr. Jacobson, 
were present. At the outset of the conference Mr. Cun- 
ningham stated he would preside for the purposes of order 
and he would answer legal questions Mr. Quimby and I 
might ask him but he would not take any position on the 
substance of the agreement. A third draft of an agreement 
had been typed, making typographical corrections, a few 
minor changes, and including a series of paragraphs clear- 
ly expressing Mr. Quimby’s and my authority in the 
premises, and this draft was used at the conference. Mr. 
Quimby and I spoke for the NCPA, and the Haddads 
spoke for ADMS, primarily William Haddad, and we went 
over the draft, line by line and paragraph by paragraph. 
A few changes were made in the draft, all of them in favor 
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of ADMS. At the close of the conference, the Haddads 
indicated that the document was acceptable and ADMS 

ion it. Mr. Cunningham was authorized in the 
presence of the Haddads to have the final draft typed, 
which he did, presented it to us, and we presented it to the 
Haddads. It was signed by Sidney Haddad on behalf of 
ADMS and by Mr. Quimby and I and then I sent it out to 
the President of the National Conference for consideration 
as we had agreed todo. Mr. Cunningham did not partici- 
pate in this discussion on February 20, 1959, except to an- 
swer questions on legal matters. 


22. Mr. Quimby and I saw Mr. Cunningham about six 
times between about December 15, 1958 and March 2, 
1959, being the occasions referred to in the preceding par- 
agraphs 15, 17, 18, 20 and 21. At no time did we ask for 
or did Mr. Cunningham disclose to us any of the inner 
workings of the Haddad organization or any information 
about it. The question of confidential information about 


the Haddads or ADMS never came up and had nothing to 
do with any advice Mr. Cunningham gave us and I do not 
know of any information which Mr. Cunningham obtained 
from ADMS which he used in advising Mr. Quimby or me. 
Mr. Cunningham was only asked questions involving the 
rights and obligations of the National Conference in re- 
spect to the new National Conference fund and he ex- 
plained applicable laws which affected these rights and 
obligations. In fact, it was not until we discussed the 
matter with Mr. Cunningham that we got understandable 
answers to many questions which had been troubling us. 
We had presented these questions to the Haddads, in some 
cases several times, but the answer was usually vague. 


93. Some of the language of the draft submitted in early 
January to the Haddads was suggested by Mr. Cunning- 
ham, but the substance was what we thought the National 
Conference of Police Associations would insist upon. Mr. 
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Cunningham suggested we change some provisions in 
favor of ADMS. 


(a) He pointed out that, since the National Conference 
was to select the counsel but ADMS was to advance the 
expenses, a ceiling should be placed on ADMS’ obligation 
in that regard. 


(b) He said that ADMS was being unrealistic about the 
expenses and should be reimbursed for all of them up to 
the ceiling and suggested the National Conference waive 
its right to receive income for the first year so ADMS 
could recoup its expenses. 


(c) He stated that ADMS could be cancelled for poor 
performance unfairly and suggested the inclusion of mini- 
mum selling standards. 


(a) He pointed out that the fund could cancel ADMS’ 
contract and that if ADMS had assumed long-term obliga- 
tions such as office rent at the fund’s request, it was fair 
to provide for the assumption of any such obligations by 
the fund. 


(e) He said ADMS could not be expected to be bound on 
its offer indefinitely and recommended language permit- 
ting it to withdraw its offer. 


(f) The Haddads were insisting on a two-year contract 
for distribution and we did not want to give a contract 
for more than one year. Mr. Cunningham pointed out 
that under the Investment Company Act, any such con- 
tract was, in effect, for not more than one year and could 
even be called a sixty-day contract, since it could be ter- 
minated, but it could be called a two-year contract if that 
would help. We insisted on calling it a one-year contract. 


24. We did not pay Mr. Cunningham for this legal as- 
sistance. He told us that he would donate the advice to 
us, since it involved only a few hours of his time, and 
because his father and his brother had been policemen. 
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25. After the document was signed by Sidney Haddad 
in the first week of March, I did not see or talk to Mr. 
Cunningham again until after the Answer was filed in this 
suit, when he called the matter of the law suit to our at- 
tention. 


26. I have read the counterclaim filed in this action and 
noted the allegations that the advice Mr. Cunningham 
gave to Mr. Quimby and to me worked to the detriment of 
ADMS and prejudiced it in its negotiations with the Na- 
tional Conference. This allegation is unqualifiedly false 
and I state categorically that Mr. Cunningham’s help to 
Mr. Quimby and to me distinctly benefited ADMS. The 
facts are: (a) Mr. Quimby and I were reaching the end of 
our patience with Sidney Haddad and Frederick Haddad 
for failing to keep us informed of developments, for fail- 
ing to provide material we requested, and for procrastina- 
tion and vague and ambiguous statements; (b) if it had 
not been for the help of Mr. Cunningham and the interces- 
sion of William Haddad, no clear statement of the matter 
would have been formulated; (c) I would not have trans- 
mitted to the officials of the National Conference for con- 
sideration any proposed agreement differing in any sub- 
stantial way from the document of March 2, 1959. 


27. I have read the affidavit of Lawrence Quimby in this 
case and wherever it refers to me or matters within my 
knowledge it is in all respects accurate. 


Royce L. Givens 


Sworn to before me this day of July, 1959 


Notary Public 


My commission expires 
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DEFENDANT’S EXHIBIT 9 


INVESTMENT MANAGEMENT AGREEMENT 


Agreement made on October 18, 1958, by and between 
the National conference of Police Association’s Mutual 
Fund, a Maryland corporation (hereinafter called The 
FUND), and American Diversified Mutual Securities Com- 
pany, a Delaware corporation (hereinafter called the Man- 
agement Company), 


WITNESSETH 


Whereas, the FUND and the Management Company de- 
sire to enter into an agreement on the terms and condi- 
tions stated herein, 


Now, therefore, in consideration of the mutual agree- 
ments herein contained, the FUND and the Management 
Company do hereby covenant and agree as follows: 


1. The Management Company shall generally supervise 
the business affairs of the FUND and assist in performing 
the administrative functions necessary to its operation. 
The Management Company shall furnish the FUND with 
office space, necessary facilities and equipment, telephone, 
statistical, clerical, accounting and administrative services, 
and other incidental services which may be required for 
the proper administration of the FUND. The Manage- 
ment Company shall also make its officers and employees 
available to serve as directors and officers of the FUND, 
if duly elected or appointed. 


2. The Management Company shall contract for the 
services of a competent Investment Advisor to supply in- 
vestment research, counsel and advice to the FUND and 
the Management Company shall contract for the services 
of a competent custodian, transfer agent and disbursement 
agent and that such custodian shall have assets in excess 
of $10,000,000. 
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3. The Management Company shall pay directly or re- 
imburse the FUND for: all expenses involved in organiz- 
ing the FUND and the registration thereof under the In- 
vestment Company Act of 1940; the fee payable to the In- 
vestment Advisors; all expenses incident to the furnishing 
of the facilities and services set forth in paragraph 1 
hereof: and all other expenses of the FUND of every na- 
ture whatsoever except only those set forth in paragraph 
4 hereof. The officers, directors and employees of the 
FUND who are associated with the Management Company 
as officers, directors or employees thereof, shall not receive 
any compensation from the FUND for their services. 


4. The following expenses of the FUND shall be paid 
or reimbursed by the FUND and not by the Management 
Company: The compensation of officers, directors and 
employees of the FUND who are not associated with the 
Management Company as officers, directors or employees 
thereof; custodian, transfer agent and disbursing fees; 


auditing services required by the FUND; taxes and gov- 
ernmental fees; brokerage commissions; and the cost of 
capital stock certificates. 


5. The Management Company shall be paid, within fif- 
teen days after the end of each calendar quarter, a quar- 
terly fee at the rate of one-eighth (14) of one per cent 
(1%) of the value of the average daily net assets of the 
FUND. “Average daily net assets” as used in this para- 
graph shall mean the value of the average of the net assets 
of the FUND for each business day in the calendar quar- 
ter, determined as of the time of the closing of the New 
York Stock Exchange. 


6. In addition to paying the costs and expenses provided 
for above, the Management Company also agrees to pay 
to the FUND within sixty days after the end of each fiscal 
year of the FUND the amount, if any, by which the total 
expenses of the FUND for any such fiscal year of every 
nature whatsoever, except taxes of the FUND and such 
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expenses, if any, as may be incurred in connections with 
any merger, reorganization or recapitalization of the 
FUND, shall exceed one per cent (1%) of the quarterly 
average of the total net assets of the FUND for such 
fiscal year computed in the manner set forth in Section 5 
above. 


7. This Agreement shall automatically be deemed to 
have been terminated concurrently with the close of the 
first annual meeting of stockholders of the FUND if not 
submitted for approval and approved thereat. This 
Agreement may be terminated without payment of any 
(penalty at any time (I) by the vote of a majority of the 
outstanding voting securities of the Fund and on sixty 
(60) days’ written notice to the Management Company, or 
(II) by the Management Company on sixty days’ written 
notice to the Fund, provided, however, that in the event 
of termination under clause (I) or (IL) if a successor to 
the Management Company shall not have been selected by 


the FUND within such sixty-day notice period, the Man- 
agement Company shall continue to function in such ca- 
pacity until a successor shall have been selected. 


8. Unless sooner terminated as provided in paragraph 
7, this Agreement shall continue in effect until October 11, 
1960, and thereafter only so long as such continuance shall 
be approved at least annually by a majority of the stock- 
holders voting in person or by proxy at the regular annual 
meeting. 


9. The Management Company shall have no liability to 
the Fund or to its shareholders or creditors except as 
hereinabove expressly set forth and except for liabilities 
arising out of bad faith or gross negligence or wilful mis- 
feasance of the Management Company or reckless disre- 
gard of its obligations under this Agreement. 


10. This Agreement shall not be assignable by either 
party hereto and in the event of assignment by the Man- 
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agement Company shall automatically be terminated forth- 
with; provided that such termination shall not relieve 
either party of any liability incurred hereunder. 


IN WITNESS WHEREOF, The parties hereto have 
caused this Agreement to be executed by their duly au- 
thorized officers and their respective corporate seals here- 
unto affixed and attested as of the day and year first above 
written. 


NATIONAL CONFERENCE OF POLICE 
ASSOCIATION’S MUTUAL FUND 


FE yee et aneceeninertenverress 


eoennnneenenecessenesnns: 


AMERICAN DIVERSIFIED 
MUTUAL SECURITIES COMPANY 
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DEFENDANT’S EXHIBIT 10 


National Conference of Police Associations 
(Incorporated April 7, 1954) 
LEONARD CALHOUN 


LESTER STEINEM 
Legal Consultants 


July 21, 1959 


American Diversified Mutual Securities Co., Inc. 
1028 Conn. Ave., N.W. 
Washington, D.C. 


ATTENTION: Mr. Sidney Haddad, President 
Gentlemen : 


Mr. Cunningham tells us that no one has spoken to his 
lawyer about the pending suit. We discussed this with 
you on June 30. Maybe we didn’t make ourselves clear. 
We hope this letter will do so. 


Your claim against Mr. Cunningham says we and the 
N.C.P.A., connived with Mr. Cunningham and got confi- 
dential information from him, all to your detriment and 
damage. This is not true. Mr. Cunningham gave us 
some legal advice which was helpful and actually helped 
you also. 


Your response to admissions which we have seen say 
you believe we and Cunningham were communicating 
behind your back, that we paid Cunningham a fee and 
such things as Jacobson not being your counsel and ap- 
pearing at the February 20th meeting to advise all of 
us. None of this is true. 


The claim and the responses reflect on us and the 
N.C.P.A. We will not tolerate it and that is what we 
told you orally when we said that if this matter was not 
cleared up there is great doubt in our minds whether you 
will get a favorable action in Houston. Now let us tell 
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you blontly, if you don’t end the Cunningham controversy 
it will be incumbent on us to advise all the delegates about 
it. A controversy of this type will be detrimental to your 
proposal. We are sure you will agree with us. 


We want to make one other thing clear in as plain 
words as possible. We do not say the N.C.P.A,, will 
sign a contract with you if you do settle the Cunningham 
matter. For one thing there has always been some oppo- 
sition to the idea and some opposition to you as you know. 
For annother thing James Hatcher will be in Houston 
and he has friends and you have a controversy with him. 
To repeat, we don’t know how the delegates will vote on 
your proposition if you do dispose of the Cunningham 
matter but at least it will be out of the way, and as far 
as we two are concerned you can present your proposal 
and stand or fall on it. 


As a final word we are not interested in talking to your 
lawyers or to hearing any explanations. Your claim 
against Cunningham and your incorrect assertions involve 
us and reflect on our honesty and integrity and we are 
not going to stand for it. 


One more thing, there is no understanding between you 
and us that we are going to recommend your proposal in 
any event. In this respect, neither of us will permit you 
to pay any part of our expenses for the trip to Houston. 


We hope this makes everything clear beyond question. 
Mr. Givens will be leaving town July 29th and we want 
to know what you have done within five days from date 
of this letter about the Cunningham controversy. 


Sincerely yours, 
/s/ Lawrence B. Quimby 
Lawrence B. Quimsy 


/s/ Boyce L. Givens 
Royce L. Givens 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 917-59 


Eumer M. CuxNmIvGHAM, PLAINTIFF 
v. 
Awertcan Drversrriep MoutvaL Securities CoMPANY, 


DEFENDANT 


Washington, D. C., 
Friday, June 3, 1960. 


The above-entitled matter came on for further trial 
before THE HONORABLE MATTHEW F. McGUIRE, 
United States District Judge. 

APPEARANCES: 


On behalf of Plaintiff: 
PAUL M. RHODES, ESQ. 


On behalf of Defendant: 
JULIUS SCHLEZINGER, ESQ. 
PROCEEDINGS 


Ruling By The Court 


THE COURT: Well, I assume there is going to be no 
argument, and I don’t want any, under the circumstances. 
We have been at this thing for some little time. 


This comes down to a very simple issue as I indicated 
originally, and as you’ve both agreed. It is a suit on a 
contract for legal services, written contract, in which 
counsel requested $5200, and which he has been paid a 
total of $1600, leaving a balance of $3600, and the defense 
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to the suit on the contract is that there was a breach of 
the fiduciary relationship of client and his counsel in that 
he represented an adverse party. That’s the key to the 
situation and I find in the circumstances he didn’t. Cer- 
tainly the police organization was not an adverse party 
at all in the sense that we understand that term, and so 
therefore, that being the situation, the bottom drops out 
of the defendant’s case from the standpoint of defense 
and I find for the plaintiff in the sum of $3600. 


Now, I want to say further for the record that I find as 
a fact that there was no incongruity or inconsistency which 
would lead to the conclusion that the plaintiff had done 
anything militating against the interests of his former 
clients. In other words, he was attempting to do them a 
favor, anyway to secure a contract for the purpose of the 
mutual benefit of both parties, and by both parties I mean 
the defendant in this case, the corporation, and the police 
organization, and I also find as a fact his activities were 
voluntary, and he wasn’t paid, but that wouldn’t help him 
under the circumstances if his interests were diverse, 
because I think the law is clear, that once you represent a 
client and even though the relationship has ceased, you 
can not, and as a consequence, as a matter of law, repre- 
sent an adverse party. I don’t think that Mr. Cunning- 
ham in the circumstances acted as wisely as he should, 
but I think that he was caught in, so to speak, to use a 
vulgarism, but on the basis of the law involved, I don’t 
think there was any breach of any fiduciary relationship, 
and I find for him, and the counterclaim is dismissed. 
Counsel will prepare tentative findings of fact and con- 
clusions of law. Thank you very much. 


I might say also parenthetically I think this device of 
null and voidness of the contract was something that came 
up later. I think that the parties, that is, the parties 
defendant, by the testimony of one of them, were in finan- 
cial straights, they couldn’t pay, and so naturally they 
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resorted to the device of claiming nullness and voidness 
of the arrangement. 


Thank you. 


PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause came on to be heard on June 2 and 3, 1960, 
and on the pleadings, the admissions and the evidence 
herein the Court on June , 1960, makes the following: 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
FINDINGS OF FACT 


1. Defendant was organized as a sole proprietorship 
in February 1958 and was incorporated in August 1958 
under the laws of the State of Delaware. It is a broker- 
dealer and is engaged in the organization and manage- 
ment of mutual funds and in the sale of over-the-counter 
securities. 


9. Plaintiff was one of the promoters of defendant 
corporation. He served as a director of defendant from 
its formation until January 21, 1959. 


3. From July 1958 to November 21, 1958, plaintiff 
served as counsel to defendant. Plaintiff was the only 
attorney employed by defendant during this period. 


4. Plaintiff's services as defendant’s counsel were 
terminated on November 21, 1958, at which time he and 
defendant entered into a written agreement providing for 
payment to plaintiff of a fee of $5200 for all legal services 
performed prior to that date. Of this amount, $700 had 
been previously paid and the remaining $4500 was to be 
paid in three installments, in December 1958, and in Janu- 
ary and February 1959. 
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5. Defendant paid plaintiff $300 at the end of Decem- 
ber 1958, $300 in February 1959 and $300 on Mareh 13, 
1959. It made no further payments to plaintiff after that 
date. 


6. During the period in which plaintiff served as 
counsel for defendant, defendant was in straitened finan- 
cial circumstances. Plaintiff was aware of this fact and 
attempted to secure private financing for defendant. He 
also prepared and filed with the Securities & Exchange 
Commission a Notification under Regulation 1-A of the 
Commission and an Offering Circular for the public dis- 
tribution of $300,000 of defendant’s securities. Plaintiff 
was listed as counsel for defendant in the Notification. 


7. Commencing in June 1958 and continuing until after 
the institution of this action, defendant was engaged in 
negotiations with representatives of the National Confer- 
ence of Police Associations, hereinafter referred to as 
NCPA. for the establishment of a mutual fund to be man- 


aged by defendant and whose members would be police 
officers and their families. 


8. During the period in which plaintiff served as its 
counsel, defendant devoted most of its activities to these 
negotiations with NCPA, and plaintiff advised and assist- 
ed defendant in connection therewith. The proposed mu- 
tual fund was referred to in the Offering Circular that 
plaintiff had prepared and filed with the SEC. Among 
the services which plaintiff performed for defendant was 
the incorporation of the National Conference of Police 
Associations Mutual Fund, Inc., which held an organiza- 
tional meeting at St. Louis, Missouri, on October 18, 1958. 
At this meeting, four representatives of defendant and 
seven representatives of NCPA were elected as directors 
of the mutual fund. The directors approved a Manage- 
ment Agreement with defendant which had been drafted 
for it by plaintiff. 
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9. While serving as its counsel, plaintiff furnished 
legal advice to defendant with respect to its negotiations 
with NCPA. Plaintiff became fully informed concerning 
these negotiations, and he was aware of the importance of 
the proposed mutual fund to defendant and the lengths 
to which defendant would go to secure an agreement with 
NCPA for the establishment of such fund. 


10. After November 21, 1958, plaintiff performed no 
further legal services for defendant. 


11. About the middle of December 1958, representa- 
tives of NCPA conferred with plaintiff and plaintiff ad- 
vised them concerning the use of the name NCPA in the 
Offering Circular that he had submitted to the SEC on 
defendant’s behalf. 


12. Early in January 1959, the NCPA representatives 
again conferred with plaintiff. They consulted him with 
respect to problems they were encountering in their nego- 


tiations with defendant. Plaintiff advised them concern- 
ing these problems and helped them draft a proposed 
agreement setting forth the terms which NCPA wished to 
have incorporated in any contract with defendant for the 
organization and management of the proposed mutual 
fund. 


13. On or about January 18, 1959, plaintiff was con- 
sulted by representatives of NCPA concerning discussions 
that they had had with defendant with respect to the 
proposed agreement. Plaintiff advised the NCPA repre- 
sentatives with respect to changes that they desired in 
the proposed agreement as @ result of these discussions, 
and he helped prepare @ redraft of the document in- 
corporating such changes. 

14. On February 11, 1959, plaintiff furnished a written 


opinion to representatives of NCPA advising them as to 
the possible consequences to NCPA of the use of its name 
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in the Offering Circular that was being utilized in con- 
nection with the public distribution of stock of defendant. 


15. Plaintiff arranged a conference concerning the pro- 
posed mutual fund that was held on February 20, 1959. 
Plaintiff presided at this conference which was attended 
by representatives of both NCPA and defendant. At the 
outset of the conference, plaintiff announced that he would 
only answer legal questions of the NCPA representatives 
and, during the conference, he assisted such representa- 
tives in their negotiations with defendant. 


16. At the conference of February 20, 1959, a third 
draft of the proposed agreement, dated February 18, 1959, 
was discussed by the parties. Plaintiff had assisted rep- 
resentatives of NCPA in preparing this draft and had 
advised them concerning it. 


17. Following the conference of February 20, 1959, 
plaintiff prepared and submitted to the NCPA representa- 


tives a contract between the parties reflecting the points 
agreed upon at such conference. This contract was exe- 
cuted on March 2, 1959, by defendant’s president and 
representatives of NCPA subject to ratification by NCPA. 
Such ratification never took place and the contract was 
never consummated. 


18. The legal advice which plaintiff furnished to NCPA 
during the period between November 21, 1958, and March 
2, 1959, related to the negotiations which NCPA was then 
conducting with defendant. These were a continuation of 
the very same negotiations which had been conducted prior 
to November 21, 1958, and with respect to which plaintiff 
had advised and assisted defendant. During the negotia- 
tions which occurred between November 21, 1958, and 
March 2, 1959, representatives of NCPA attempted to 
secure from defendant the best possible terms for NCPA 
as to rights and obligations in the proposed mutual fund. 
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19. The terms of the first draft of the proposed agree- 
ment that was prepared by plaintiff for NCPA early in 
January 1959 were more advantageous to NCPA and less 
advantageous to defendant than the terms which the 
parties had agreed to in their oral discussions prior to 
November 21, 1958. 


20. Each of the succeeding drafts, and the contract 
dated March 2, 1959, which were prepared by plaintiff 
for NCPA contained provisions more detrimental to the 
fmancial and proprietary interests of defendant in the 
proposed mutual fund than the understanding agreed to 
between defendant and NCPA prior to November 21, 
1958, when plaintiff was serving as defendant’s counsel. 


21. Neither plaintiff nor representatives of NCPA ever 
informed defendant that plaintiff was advising such rep- 
resentatives and helping them prepare the drafts of the 
proposed agreement that they were submitting to de- 


fendant. Defendant was not aware until the conference 
of February 20, 1959, that plaintiff was furnishing the 
representatives of the NCPA with legal advice bearing 
upon the negotiations. At no time, either before or after 
February 20, 1959, did defendant ever agree Or consent 
to plaintiff's furnishing such legal advice and assistance 
to NCPA. 


22. Ina letter dated February 27, 1959, to a represen- 
tative of defendant, plaintiff, in response to comments 
made by officers of defendant expressing objection to and 
disapproval of plaintiff’s conduct in advising and assisting 
NCPA, stated: 


“The connotation is that whatever it is I am ‘up to’ 
it inimical to them. If they mean that rendering cor- 
rect, to the best of my ability, professional advice to 
people who ask for it such as the NCPA is inimical to 
the interests of your brothers, then I plead_ guilty. 
I go further. I tell you straight from the shoulder 
that I intend to give correct legal advice to any and 
all clients without fear of the consequences, without 
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caring how persons on the other side of the trans- 
action feel about it, without being intimidated in the 
slightest by any suggestion that, if I do so, an amount 
of money owed me will not be paid. The complete 
assininity of your brothers’ attitude,—and even its 
danger to them if I were a more vindicative man,— 
should be obvious. There is nothing to prevent me 
from proceeding to develop with other organizations 
the same arrangement which ADMS is trying to de- 
velop with NCPA. I have not done so. I have no 
present intention of doing so personally. My present 
intention is to practice law. In that respect, it should 
be noted that, for all I know, someone may walk in 
the door tomorrow and seek to retain me as counsel 
for that purpose. I feel free to accept such a re- 
tainer.” 

93. The payments to plaintiff after defendant became 
aware on February 20, 1959, that plaintiff was serving 
as counsel to NCPA in connection with the negotiations 
between the parties were made by defendant only because 


of its weak financial position at the time, the vital im- 
portance to it of securing an agreement with NCPA, and 
its fear of losing such agreement if it did not pay plaintiff 
in view of the evident close relationship between plaintiff 
and NCPA. 


24. Plaintiff advised representatives of NCPA that he 
did not wish to be paid for his services since they re- 
quired only a small amount of his time and because his 
father and his brother were police officers. 


25. In their negotiations for the establishment of a 
mutual fund, the interests of NCPA and defendant were 
adverse to each other with respect to many matters, in- 
cluding the extent of the management rights and control 
of cach in the proposed fund and the financial retarn that 
each was to receive from its operations. 


96. In advising and representing NCPA in its nego- 
tiations with defendant, plaintiff represented a party ad- 
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verse to defendant without defendant’s knowledge or con- 
sent. Plaintiff thereby breached his fiduciary obligations 
to defendant. 


97. Plaintiffs representation of NCPA and his breach 
of his fiduciary obligations to defendant resulted in the 
loss by defendant of the proposed agreement with NCPA 
and of the mutual fund which was to be established pur- 
suant thereto. 


98. In a letter dated July 21, 1959, to defendant, rep- 
resentatives of the NCPA stated in part as follows: 


“The claim and the responses reflect on us and the 
N.CP.A. We will not tolerate it and that is what we 
told you orally when we said that if this matter was 
not cleared up there is great doubt in our minds 
whether you will get a favorable action in Houston. 
Now let us tell you blontly [sic], if you don’t end 
the Cunningham controversy it will be incumbent on 
us to advise all the delegates about jt. A controversy 
of this type will be detrimental to your proposal. We 
are sure you will agree with us. 


“We want to make one other thing clear in as plain 
words as possible. We do not say the N.C.P.A. will 
sign a contract with you if you do settle the Cunning- 
ham matter. For one thing there has always been 
some opposition to the idea and some opposition to 
you as you know. For another thing James Hatcher 
will be in Houston and he has friends and you have 
a controversy with him. To repeat, we don’t know. 
how the delegates will vote on your proposition if 
you do dispose of the Cunningham matter but at least 
it will be out of the way, and as far as we two are 
concerned you can present your proposal and stand 
or fall on it.” 


99. As a result of plaintiff’s activities on behalf of 
NCPA and of the loss of the NCPA agreement which 
resulted therefrom, defendant suffered damage in the 
amount of $25,000. Of this amount, $16,000 represents 
the loss of time, effort and expense of defendant engen- 
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dered in connection with its negotiations with NCPA, 
$5,000 represents damages to defendant’s reputation which 
resulted from the loss of the NCPA agreement, and $4,000 
represents defendant’s loss of profits that it would have 
earned except for plaintiff’s activities on behalf of NCPA. 


CONCLUSIONS OF LAW 


1. Plaintiff’s representation of a party adverse to de- 
fendant in the same matter in which he had previously 
represented defendant constituted a breach of plaintiff’s 
fiduciary obligations to defendant and rendered null and 
void and unenforceable the fee agreement of November 21, 
1958. 


2. Plaintiff’s breach of his fiduciary obligations to de- 
fendant rendered plaintiff liable to defendant for damages 
caused thereby. 


3. Plaintiff’s complaint should be dismissed and judg- 
ment entered for defendant as claimed in its counterclaim. 


Honorable Matthew F. McGuire 
United States District Judge 


District of Columbia 
June ,1960 
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Filed July 1, 1960 Harry M. Hull, Clerk 


This cause came on to be heard on June 2 and 3, 1960, 
and on the pleadings, the admissions and the evidence 
herein the Court on June 30, 1960 makes the following: 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
FINDINGS OF FACT 


1. From July 1958 to November 21, 1958, plaintiff ren- 
dered certain legal services to defendant. 


2. These services were completed on November 21, 
1958, and on that day defendant terminated plaintiff’s 
employment and signed a written contract whereby it 
agreed to pay plaintiff $5,200 for all legal services prior 
to that date. $700 had been previously paid and the re- 
maining $4,500 was to be paid in instalments in December, 


1958 and in January and February, 1959. 


3. Plaintiff did not represent defendant or act as its 
counsel after November 21, 1958. 


4. Defendant paid plaintiff $300 at the end of Decem- 
ber, 1958, $300 in February, 1959 and $300 on March 13, 
1959. It thereafter failed and refused to pay the remain- 
ing $3,600. 


5. Representatives of the National Conference of Police 
Associations talked with plaintiff in the latter part of De- 
cember, 1958, with the previous knowledge of the defend- 
ant and without any objection by defendant and in the fol- 
lowing January, 1959, plaintiff on occasions gave legal ad- 
vice concerning the requirements of the Securities Act, the 
Investment Company Act and Corporation Laws to repre- 
sentatives of the National Conference of Police Associa- 
tions at their request. 
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6. This advice given by plaintiff to the National Con- 
ference of Police Associations was voluntary and he did 
not ask or receive pay for it and he was attempting to do 
defendant a favor in helping to arrange a contract for 
the mutual benefit of the defendant corporation and the 
National Conference of Police Associations. 


7. There were discussions between representatives of 
defendant and representatives of the National Conference 
of Police Associations during January and February 1959 
and plaintiff was not present at any of them except a con- 
ference on February 20, 1959. 


8. Representatives of the National Conference of Po- 
lice Associations talked with plaintiff on February 9, 1959 
with the prior knowledge of defendant and without ob- 
jection by it and plaintiff gave the representatives advice 
on applicable law. 


9. The conference of February 20, 1959 was arranged 
by plaintiff at the request of a representative of defend- 
ant; defendant was represented by counsel and at the out- 
set of the meeting plaintiff announced he would preside to 
keep things orderly, would answer any legal questions the 
police representatives would ask on relevant statutes but 
would not take any position on questions of substance. 
Neither before nor at that meeting did any representative 
of defendant voice any objection to the presence there of 
plaintiff. 

10. At the meeting of February 20, 1959 an agreement 
was reached between defendant and the National Confer- 
ence of Police Associations, and on March 2, 1959, repre- 
sentatives of defendant and representatives of the Na- 
tional Conference of Police Associations, (subject to rati- 
fication by the Board of Directors) signed a written docu- 
ment expressing the agreement and this was the first writ- 
ten agreement between the two organizations. 
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11. There was no incongruity or inconsistency in any 
activities of plaintiff and the plaintiff did not do anything 
militating against the interests of his former client, the 
defendant. 


12. The Natonal Conference of Police Associations was 
not at all an adverse party to the defendant and the plain- 
tiff did not represent the National Conference of Police 
Associations. 


13. There was no disclosure by plaintiff of any confi- 
dential information which plaintiff may have possessed as 
a result of any attorney-client relationship with defendant 
and plaintiff did not commit any breach of the fiduciary 
relationship of client and counsel. 


44. The last installment payment by defendant was 
made to plaintiff after the alleged adverse activity of 
which defendant complained. 


CONCLUSIONS OF LAW 


1. Defendant signed the agreement of November 21, 
1958, voluntarily and not under any duress or coercion. 


2. The contract of November 21, 1958 is not null and 
void but is enforceable and plaintiff is entitled to judg- 
ment against the defendant as claimed. 


3. Defendant failed to prove any breach by plaintiff 
of any fudiciary obligation to it as alleged in its counter- 
claim and the counterclaim is dismissed. 


/s/ Matthew F. McGuire 
Honorable Matthew F. McGuire 
United States District Judge 
District of Columbia 
June , 1960 


A True Copy. Test: 7-13-60 Harry M. Hull, Clerk, By 
Barbara EB. Baldwin, Deputy Clerk. (Seal) 
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ORDER FOR JUDGMENT 


This cause having come on for final hearing, and there- 
upon, upon consideration of the pleadings, the admissions 
and answers of the parties to the interrogatories of rec- 
ord, and the testimony of witnesses and evidence adduced 
in open court in behalf of the parties, it is by the Court, 
this 30th day of June, 1960, 


ADJUDGED, ORDERED AND DECREED (1) that 
the counterclaim of the defendant be and it hereby is de- 
nied, and (2) that judgment be and it hereby is entered 
for plaintiff, Emer M. Cunningham, against the defend- 
ant, American Diversified Mutual Securities Company, in 
the sum of $3,600.00, together with interest as demanded 
at the rate of 6% per annum until paid, on $1,600.00 from 


December 15, 1958, on $1,000.00 from January 15, 1959, 
and on $1,000.00 from February 15, 1959, together with 
costs. 


/s/ Matthew F. McGuire 
Judge 


Received a copy of the above Order for Judgment, with 
plaintiff’s findings of fact and conclusions of law attached, 
this 9th day of June, 1960. 


Friedman, Locker & Schlezinger 


By /s/ Joseph B. Friedman 
Attorneys for Defendant 


A True Copy. Test 7-13-60. Harry M. Hull, Clerk, By 
Barbara E. Baldwin, Deputy Clerk. (Seal) 
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NOTICE OF APPEAL 


Notice is hereby given that defendant, American Diver- 
sified Mutual Securities Company, hereby appeals to the 
United States Court of Appeals for the District of Colum- 
bia from the final judgment of the Court entered in this 
action on June 30, 1960, in favor of plaintiff, Elmer M. 
Cunningham. 


DATED: July 27, 1960 


Julius Schlezinger 

Joseph B. Friedman 
Attorneys for Defendant 
1701 K Street, N. W. 
Washington 6, D. C. 
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Appellant’s Statement of Questions Presented 


1. Whether appellant and the National Conference of 
Police Associations (hereinafter referred to as NCPA) 
were adverse parties in their negotiations for an agree- 
ment defining the rights and obligations of the two par- 
ties in a proposed mutual fund to be established pursu- 
ant to such agreement, and in which they would both 
participate. 


2. Whether appellee, an attorney at law, breached his 
fiduciary obligation to appellant by first serving as its 
legal adviser with respect to the establishment of the 
proposed mutual fund and then, after the termination of 
appellee’s employment by appellant, advising representa- 


tives of NCPA concerning the same matter. 


3. Whether a fee agreement between appellant and 
appellee covering appellee’s legal services for appellant 
in this matter was rendered null and void by virtue of 
appellee’s subsequent activities on -behalf of NCPA. 


4. Whether appellee’s breach of his fiduciary obliga- 
tion to appellant rendered appellee liable to appellant for 
damages caused thereby. 


INDEX 
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STATEMENT OF THE CASE 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 
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ARGUMENT 


I The Court erred in finding that NCPA and 
appellant were not adverse parties in their 
negotiations for an agreement for the estab- 
lishment of an NCPA sponsored mutual 


II The Court erred in holding that appellee, an 
attorney at law, did not breach his fiduciary 
obligation to appellant by serving as its legal 
adviser with respect to the establishment of 
the proposed mutual fund and then, after the 
termination of his employment by appellant, 
advising NCPA concerning the same matter .. 


A. Appellee advised and assisted appellant 
with respect to the proposed NCPA 
sponsored mutual fund 


After the termination of his employment 
by appellant, appellee advised and assist- 
ed NCPA with respect to the proposed 
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By advising and assisting NCPA with 
respect to the proposed mutual fund, ap- 
pellee breached his fiduciary obligation to 
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III The fee agreement upon which this suit is 
based was rendered null and void by appel- 
lee’s breach of his fiduciary obligation to 
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IV By breaching his fiduciary obligation to appel- 
lant, appellee became liable to appellant for 
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United States Court of Appeals 


For rae District or Covumpia Circuit 


No. 15976 


American Drversiriep Securities, Inc., 
Appellant, 


Vv. 


Eimer M. CunnincHuaM, 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


Jurisdictional Statement 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, after a trial 
on the merits, in favor of the plaintiff and dismissing 
defendant’s counterclaim. 


The action is by an attorney to recover a fee in the 
amount of $3,600.00 plus interest alleged to be due from 
a former client (JA 6). Defendant denies any liability 
to plaintiff on the ground that plaintiff breached his 
fiduciary obligation to defendant by representing the 
other side in connection with the very same matter in 
which he had previously represented defendant (JA 9). 
It is defendant’s contention that this breach of plaintiff’s 
fiduciary obligation to defendant rendered null and void 


2 


the fee agreement upon which plaintiff is sueing and, in 
addition, caused defendant $25,000 in damages which it is 
seeking to recover in its counterclaim (JA 9). 


The District Court had jurisdiction of the action under 
Section 11-306 of the District of Columbia Code. This 
Court has jurisdiction of this appeal pursuant to Section 
1291, Title 28, U. S. Code. 


STATEMENT OF THE CASE 
A 


The Pleadings 


Appellee, plaintiff below, alleged that on November 21, 
1958, appellant signed an agreement with appellee to 
pay the latter $5,200 for services rendered to the defend- 
ant prior to that date (JA 6). The complaint further 
alleged that appellant had paid appellee $1600 of this 


amount but refused to pay the remainder, and it request- 
ed judgment against the appellant in the amount of 
$3,600 plus interest. The fee agreement was attached to 
the complaint as Exhibit A (JA 8). 


Appellant’s answer admitted the execution of the fee 
agreement and the payment of the $1,600 thereunder. It 
stated that appellant did so without knowledge of the facts 
which rendered the agreement void (JA 9). These facts, 
as alleged in appellant’s counterclaim, are that appellee’s 
services for appellant were primarily for legal advice to 
appellant in connection with negotiations with NCPA 
with respect to the establishment of a mutual fund for 
NCPA members; that, as appellant’s counsel, appellee was 
in a fiduciary relationship to appellant; and that appellee 
breached this fiduciary relationship by giving legal advice 
to NCPA with respect to the same negotiations. The 
counterclaim further stated that such breach of the fidu- 
ciary relationship rendered appellee’s services for appel- 


3 


lant worthless and caused appellant serious damage. 
Appellant requested dismissal of the complaint and judg- 
ment against appellee in the amount of $25,000 (JA 
9-10). 


Appellee’s answer to the counterclaim admitted his 
fiduciary relationship to appellant and denied the other 
allegations thereof (JA 11). 


B 
The Facts 


Appellant was organized as a sole proprietorship in 
February 1958 and was incorporated in August 1958. 
It is a broker-dealer and is engaged in the organization 
and management of mutual funds and in the sale of over- 
the-counter securities (JA 24, 82; Def. Ex. 1; JA 166). 

Plaintiff was one of the promoters of defendant cor- 
poration and performed the legal work in connection with 


its incorporation (JA 24, 30; Def. Ex. 1, JA 163, 171). 
He served as a director of appellant from its formation 
until January 21, 1959 (JA 24, 39, 149). From July 19, 
1958, to November 21, 1958, appellee also served as coun- 
sel to appellant (Complaint, Ex. A, JA 8). Appellee 
was the only attorney employed by appellant during this 
period (JA 23, 82, 125). 


Appellee’s services as appellant’s counsel were termi- 
nated on November 21, 1958, at which time he and ap- 
pellant entered into a written agreement providing for 
payment to appellee of a fee of $5,200 for all legal serv- 
ices performed prior to that date. Of this amount $700 
had been previously paid and the remaining $4,500 was 
to be paid in three installments in December 1958 and in 
January and February 1959 (Complaint, Ex. A, JA 8, 9). 

Appellant paid appellee $300 at the end of December 
1958, $300 in February 1959 and $300 on March 13, 1959. 
It made no further payments to appellee after that date 
(JA 16, 18). 
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During the period in which appellee served as its coun- 
sel appellant was in straitened financial circumstances 
(JA 32, 82, 126). Appellee was aware of this fact and 
attempted to secure private financing for defendant (JA 
32, 38, 82, 125). He also prepared and filed with the 
Securities & Exchange Commission a Notification under 
Regulation 1-A of the Commission and an Offering Cireu- 
lar for the public distribution of $300,000 of appellant’s 
securities (JA 28; Def. Ex. 1, JA 162). Appellee was 
listed as counsel for appellant in the Notification (Def. 
Ex. 1, JA 63). 


Commencing in June 1958 and continuing until after 
the institution of this action, appellant was engaged in 
negotiations with representatives of the National Con- 
ference of Police Associations for the establishment of a 
mutual fund to be managed by appellant and whose mem- 
bers would be police officers and their families (Def. Ex. 
8, JA 220). During the period in which appellee served 
as its counsel, appellant devoted most of its activities to 
these negotiations with NCPA, and appellee advised and 
assisted appellant in connection therewith (JA 32, 82). 
The proposed mutual fund was referred to in the Offer- 
ing Circular that appellee had prepared and filed with 
the SEC (JA 32-33). Among the other services which 
appellee performed for appellant was the incorporation 
of the National Conference of Police Associations Mu- 
tual Fund, Inc., which held an organizational meeting 
at St. Louis, Missouri, on October 18, 1958 (JA 34). The 
directors approved a Management Agreement with ap- 
pellant which had been drafted for it by appellee (JA 
90, Def. Ex. 9, JA 231). 


While serving as its counsel, appellee furnished legal 
advice to appellant with respect to the NCPA negotia- 
tions (JA 32-33, 37-38). Appellee became fully informed 
concerning these negotiations, and he was aware of the 
importance of the proposed mutual fund to appellant and 
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the lengths to which appellant would go to secure an 
agreement with NCPA for the establishment of such 
fund (JA 33, 82, 97, 112-113, 124-126). 


About the middle of December 1958, after appellee’s 
services for appellant were terminated, but while he was 
still serving as a director of appellant corporation, repre- 
sentatives of NCPA conferred with appellee and were 
advised by him concerning the use of the name of NCPA 
in the Offering Circular that he had submitted to the 
SEC on appellant’s behalf (JA 40-42, Def. Ex. 8, JA 
224). 


Early in January 1959, the NCPA representatives 
again conferred with appellee with respect to problems 
they were encountering in their negotiations with appel- 
lant. Appellee advised them concerning these problems 
and helped them draft a proposed agreement setting 
forth the terms which NCPA wished to have incorporated 
in any contract with appellant for the organization and 


management of the proposed mutual fund (JA 42-43; 
JA 45, 155-156, Def. Ex. 2, JA 189; Def. Ex. 8, JA 225). 


On or about January 18, 1959, appellee was consulted 
by representatives of NCPA concerning discussions that 
they had had with appellant concerning the proposed 
agreement (JA 48). Appellee advised the NCPA repre- 
sentatives with respect to changes that they desired in 
the proposed agreement as a result of these discussions, 
and he helped prepare a redraft of the document incor- 
porating such changes (JA 46-48, 156; Def. Ex. 8, JA 
225). 


On February 11, 1959, appellee furnished a written 
opinion to representatives of NCPA advising them as to 
the possible consequences to NCPA of the use of its name 
in the Offering Circular that was being utilized in con- 
nection with the public distribution of stock of appellant 
(JA 50-52; Def. Ex. 3, JA 195). 
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Appellee then arranged a conference, at appellant’s 
request, concerning the proposed mutual fund that was 
held on February 20, 1959 (JA 57). Appellee presided 
at this conference which was attended by representatives 
of both NCPA and appellant. At the outset of the con- 
ference appellee announced that he would only answer 
legal questions of the NCPA representatives (JA 57- 
58; Def. Ex. 8, JA 227). 


At the conference of February 20, 1959, a third draft 
of the proposed agreement, dated February 18, 1959, was 
discussed by the parties (Def. Ex. 4, JA 198). Appellee 
had assisted representatives of NCPA in preparing this 
draft and had advised them concerning it (JA 63-55, 
156). 


Following the conference of February 20, 1959, appellee 
prepared and submitted to the NCPA representatives a 
contract between the parties reflecting the points agreed 
upon at such conference (JA 59-60, Def. Ex. 5; JA 205, 
Def. Ex 6, JA 213). This contract was executed on 
March 2, 1959, by appellant’s president and representa- 
tives of NCPA subject to ratification by NCPA (JA 60- 
61; Def. Ex. 5, JA 211; Def. Ex. 8, JA 228). Such 
ratification never took place and the contract was never 
consummated (JA 95, 98). 


The above facts are undisputed. They were included, 
together with the facts hereinafter stated, in proposed 
findings of fact submitted by appellant after the conclu- 
sion of the trial (JA 239). The proposed findings were 
rejected by the Trial Court. 


The facts hereinafter stated were also included in the 
proposed findings. Although in part contradicted, they 
were established by the overwhelming weight of the 
evidence. 


The terms of the first draft of the proposed agreement 
that was prepared by appellee for NCPA early in Janu- 
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ary 1959 were more advantageous to NCPA and less 
advantageous to appellant than the terms which the par- 
ties had agreed to in their oral discussions prior to 
November 21, 1958 (JA 95, 130-131). Each of the suc- 
ceeding drafts, and the contract dated March 2, 1959, 
which were prepared by appellee for NCPA also con- 
tained provisions more detrimental to the financial and 
proprietary interests of appellant in the proposed mutual 
fund than the understanding agreed to between appel- 
lant and NCPA prior to November 21, 1958, when appel- 
lee was serving as appellant’s counsel (JA 95, 131-136). 
Appellant’s representation on the Board of Directors of 
the proposed mutual fund, the extent of its management 
rights, and its financial return were all sharply curtailed 
in the drafts prepared by the NCPA after they com- 
menced consulting appellee (JA 95-96, 115, 130-133; Def. 
Ex. 2, JA 189; Def. Ex. 4, JA 198; Def. Ex. 5, JA 205; 
ef. Def. Ex. 9, JA 231). 


Neither appellee nor representatives of NCPA ever 
informed appellant that appellee was advising such repre- 
sentatives and helping them prepare the drafts of the 
proposed agreement that they were submitting to appel- 
lant (JA 62, 76-77, 99, 101, 128, 159-160). The latter 
was not aware until the conference of February 20, 1959, 
that appellee was furnishing the representatives of the 
NCPA with legal advice bearing upon the negotiations 
(JA 99, 117, 128-129). Appellant’s officers were shocked 
and dismayed to find appellee serving as NCPA’s counsel 
at this conference (JA 99-100; 115-116; 129). 


Appellee was never paid by NCPA for his services for 
that organization. He advised NCPA that he was con- 
tributing his services since they required only a small 
amount of his time and because his father and brother 
were police officers (Def. Ex. 8, JA 229). 


In a letter dated February 27, 1959, to a representative 
of appellee, appellant, in response to comments made by 
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officers of appellee expressing objection to and disap- 
proval of appellant’s conduct in advising and assisting 
NCPA, stated: 


“The connotation is that whatever it is I am ‘up to’ 
is inimical to them. If they mean that rendering 
correct, to the best of my ability, professional advice 
to people who ask for it such as the NCPA is inimi- 
cal to the interested of your brothers, then I plead 
guilty. I go further. I tell you straight from the 
shoulder that I intend to give correct legal advice to 
any and all clients without fear of the consequences, 
without caring how persons on the other side of the 
transaction feel about it, without being intimidated 
in the slightest by any suggestion that, if I do so, 
an amount of money owed me will not be paid. The 
complete assininity of your brothers’ attitude,—and 
even its danger to them if I were a more vindicative 
man,—should be obvious. There is nothing to pre- 
vent me from proceeding to develop with other or- 
ganizations the same arrangement which ADMS is 
trying to develop with NCPA. I have not done so. 
I have no present intention of doing so personally. 
My present intention is_ to practice law. In that 
respect, it should be noted that, for all I know, some- 
one may walk in the door tomorrow and seek to 
retain me as counsel for that purpose. I feel free 
to accept such a retainer.” (Def. Ex. 6, JA 215). 


Appellant made a payment of $300 to appellee in 
March 1959, after it had become aware of appellee’s ac- 
tivities on NCPA’s behalf (JA 137-138). The payment 
was made because of the vital importance to appellant of 
securing an agreement with NCPA and its fear of losing 
such agreement if it did not pay appellee in view of the 
evident close relationship between the latter and NCPA 
(JA 137-138). Subsequently, appellant concluded that as 
a result of appellee’s activities, the proposed agreement 
would never be consummated and it then refused to make 
any further payments to appellee (JA 138, 141). 


In a letter dated July 21, 1959, to appellant NCPA 
emphasized the part that the controversy over appellee’s 
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activities had played in its refusal to enter into the pro- 
posed agreement as follows: 


“The claim and the responses reflect on us and 
the N.C.P.A. We will not tolerate it and that is 
what we told you orally when we said that if this 
matter was not cleared up there is great doubt in our 
minds whether you will get a favorable action in 
Houston. Now let us tell you blontly [sic], if you 
don’t end the Cunningham controversy it will be in- 
cumbent on us to advise all the delegates about it. 
A controversy of this type will be detrimental to 
your proposal. We are sure you will agree with us.” 
(Def. Ex. 10, JA 235-236) 

Appellant suffered damages of at least $25,000 as a 
result of its loss of the proposed NCPA mutual fund 
(JA 141-146). 


Cc 


The Decision Below 


The Trial Court found that appellee did not represent 
appellant after November 21, 1958, that in December 1958 
and February 1959 appellee gave legal advice to NCPA 
with the prior knowledge of appellant, that appellee did 
not do anything militating against the interests of his 
former client, that NCPA was not represented by appel- 
lee and was not an adverse party to appellant, and that 
appellant did not commit any breach of his fiduciary 
relationship with appellant (JA 247-249). The Court held 
that (1) appellant signed the agreement of November 
21, 1958 voluntarily and not under duress, (2) such agree- 
ment is not null and void and is enforceable, and (3) ap- 
pellant failed to prove any breach by appellee of any 
fiduciary obligation to it. The Court dismissed the coun- 
terclaim and awarded judgment to appellee as claimed 
(JA 249). 


lu 
STATEMENT OF POINTS 


1. The finding of the Court below that appellant and 
NCPA were not adverse parties is clearly erroneous 
since it is without support in the record and ignores 
overwhelming and uncontradicted evidence establishing 
the adverse interests of the two parties in their contract 
negotiations for an NCPA sponsored mutual fund. 


2. Since appellant and NCPA were adverse parties, 
the Court below erred as a matter of law in holding that 
appellee did not violate his fiduciary obligation to appel- 
lant by first serving as the latter’s legal adviser and then, 
after the termination of that employment, advising NCPA 
with respect to the same matter. 


3. The Court below erred as a matter of law in order- 
ing judgment for appellee on his fee agreement with appel- 
lant since such agreement was rendered null and void by 
appellee’s breach of his fiduciary obligation to appellant. 


4. The Court below erred as a matter of law in dis- 
missing apellant’s counterclaim since appellee’s breach of 
his fiduciary obligation to appellant made him liable to 
the latter for the damages caused thereby. 


SUMMARY OF ARGUMENT 


I 


Appellant and NCPA negotiated for a period of about 
eight months over the terms of an agreement for the 
establishment of an NCPA sponsored mutual fund. Among 
the points in dispute between them were the proportion 
of the commissions on the sale of the mutual fund securi- 
ties that would go to each party, the amount of reimburse- 
ment that appellant would receive for its expenditures in 
launching the fund, the right of appellant to be repre- 
sented on the fund’s board of directors, and the extent 
to which it could participate in the selection of fand ad- 
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visers. Uncontradicted testimony and documentary evi- 
dence clearly establish the adverse interests of appellant 
and NCPA in their negotiations for an agreement with 
respect to the fund. 


st 


The Trial Court’s holding that appellee did not violate 
his fiduciary obligation to appellant is contrary to the 
universally recognized rule that an attorney cannot repre- 
sent an interest adverse to that of a former client in the 
same matter. Appellee admits, and his admissions are 
confirmed by overwhelming and uncontradicted evidence, 
that he first served as appellant’s legal adviser with 
respect to the establishment of the NCPA sponsored mu- 
tual fund and then, after the termination of his employ- 
ment by apellant, as NCPA’s legal adviser in connection 
with the same matter. Since the interests of appellant 
and NCPA were adverse, appellee breached his fiduciary 
obligation to appellant by his activities on NCPA’s behalf. 


mi 


It is well established that an attorney who represents 
conflicting interests cannot recover compensation from 
his client. The Trial Court’s finding that appellee “was 
attempting to do defendant a favor” is of no value to 
him, since appellee’s motives are irrelevant. The deci- 
sions of this and other courts make it clear that appellee, 
by representing an interest adverse to that of appellant, 
forfeited his right to compensation from appellant and 
rendered the fee agreement between them null and void. 


Iv 


An attorney who breaches his fiduciary obligation to his 
client becomes liable for the consequences of his wrongful 
act. The evidence establishes that appellee’s activities on 
behalf of NCPA were an important reason why the pro- 
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posed agreement was never consummated. This in turn 
caused appellant severe damage, including loss of the time, 
effort, and expenses that had gone into its negotiations 
with NCP, of its anticipated profits, and of reputation. 
Appellee is liable to appellant for such damage. 


ARGUMENT 
I 


The Trial Court Erred In Finding That the National 
Conference of Police Associations and Appellant 
Were Not Adverse Parties In Their Negotiations for 
An Agreement for the Establishment of An NCPA 
Sponsored Mutual Fund. 


There is no dispute that appellee, after the termina- 
tion of his services as counsel for appellant, performed 
legal services for NCPA. Appellee concedes this and the 
Trial Court apparently has so found. Moreover, appellee 
admits that his subsequent services for NCPA related to 
the same matter in which he had previously represented 
appellant (JA 247-248). Despite these undisputed facts, 
however, the Trial Court held against appellant by finding 
that the interests of NCPA and appellant were not ad- 
verse (JA 247). 


This finding by the Trial Court was completely contrary 
to the largely uncontradicted evidence in the record. In 
fact, the drafts of the proposed agreement between ap- 
pellant and NCPA, which were prepared by the latter 
after consultation with appellee, and the actual proposed 
agreement itself which was executed by appellant and 
signed by NCPA’s negotiators disclose in their contents 
the conflicting interests of the two parties (Def. Ex’s 2, 
4, 5; JA 189, 198, 205). And, it was these very conflicting 
interests that made it difficult for the parties to resolve 
the issues between them and extended the negotiations 
over a period of many months. 


13 


An examination of the subject matter of the negotiations 
between appellant and NCPA quickly reveals the essen- 
tially adverse character of their respective interests. Ap- 
pellant, a broker and dealer in over-the-counter securities, 
was interested in the establishment of group-sponsored 
mutual funds which would have the active support of the 
sponsoring organizations. Investment in these funds 
would be limited to members of the particular sponsoring 
organization and their immediate families (Def. Ex 1, 
JA 166, 179-180). At a national convention of NCPA 
held in Detroit, Michigan, in June 1958, appellant pre- 
sented a program for the establishment of a mutual fund 
to be sponsored by NCPA and its component organizations 
(JA 83, 111-112, 124). The program was approved by 
the convention and a committee was appointed to nego- 
itate the terms of an agreement with appellant providing 
for the establishment of the proposed mutual fund (JA 
83, 112, 124; Def Ex 8, JA 220). The committee con- 
sisted of two Washington members of NCPA, Laurence 
B. Quimby and Royce L. Givens, the organization’s secre- 
tary-treasurer (JA 124, 151-152; Def Ex 8, JA 220). 


The chief features of the proposed mutual fund as en- 
visioned by appellant were set forth in the Form 1A 
which appellee prepared and filed on appellant’s behalf 
with the Securities and Exchange Commission (Def Ex 
1, JA 162). In an affidavit submitted by appellee in sup- 
port of his unsuccessful motion for summary judgment, 
Givens summarized the program presented by appellant 
to the Detroit convention (Def Ex 8, JA 221-222). A 
comparison of these two exhibits makes it clear that the 
“Mutual Fund A” referred to in the Form 1A was the 
fund being discussed by appellant and NCPA (Def Ex 8, 
JA 221-222; Def Ex 1, JA 180). 


As outlined in these documents, appellant was to be 
both the manager of and the sole distributing agent for 
the proposed mutual fund. Its profits would come from 
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commissions received for selling shares in the fund and 
from a management fee that it would receive for man- 
aging the investment portfolio of the fund (JA 180-183). 
Appellant’s proposal differed from the usual mutual fund 
in that the sales commissions were to be split between 
appellant and NCPA in return for the latter’s sponsorship 
and active support of the program (JA 180, 221). 


A mere recital of these undisputed facts immediately 
reveals at least one important issue between the parties, 
ie. the proportion of the selling commissions to be re- 
ceived by each. An examination of the details of the draft 
agreements prepared by NCPA with appellee’s assistance 
and of the final agreement that was executed by appellant 
and the Washington representatives of NCPA, but never 
ratified, shows the many other controversial issues in- 
volved and helps explain why the negotiations took so 
long (Def Ex’s 2, 5; JA 189, 205). Among other things, 
those issues involved the right of appellant to be a stock- 
holder of the fund, its right to hold office and to be 
represented on the fund’s Board of Directors, whether 
appellant would be permitted to select or to participate 
in the selection of attorneys, accountants, brokers and 
investment advisers for the fund and the term of appel- 
lant’s exclusive distributorship and the minimum stand- 
ards that it would have to meet (Def Ex 5, JA 205-211). 
A comparison of the various drafts of the proposed agree- 
ment also shows the sharp difference between the parties 
as to the amount of money that appellant would have to 
expend in organizing and launching the fund and the 
extent to which it would be reimbursed for these initial 
expenditures. (Def Ex 2, JA 192-193; Def Ex 5, JA 
208-209). 

In the light of this documentary evidence, the finding 
of the Trial Court that NCPA and appellant were not 
adverse parties in this matter is clearly erroneous. More- 
over, the differing interests of the parties was confirmed 
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by the officials of both appellant and NCPA who testified 
at the trial. Both appellant’s president and treasurer 
referred to some of the controversial issues while pointing 
out how appellant’s position in the proposed mutual fund 
deteriorated after appellee began advising NCPA (JA 
95-96, 130-131). And, appellee’s witness Quimby, in ex- 
plaining the function that he and Givens had in their nego- 
tiations with appellant, perhaps best described the essen- 
tially adversary position of NCPA and appellant in the 
following reply to a question whether he had ever advised 
appellant that he was consulting appellee: 


“J never made a special appointment with the 
Haddads particularly to tell them that, but we di- 
vulged to the Haddads practically every move and 
everything we did, because we felt we were trying 
to get the best offer that they had, and they were 
the ones making the offer, and my authorization, Mr. 
Givens’ authorization, and the others of the com- 
mittee was to get the best they had to offer and 


present it before the total body and get an answer.” 
(JA 157). 


NCPA’s secretary-treasurer Givens described some of 
the controversial issues involved in his affidavit (Def Ex 
8, JA 220-230). That affidavit also shows the bargaining 
between the parties in the following statement of Givens 
concerning the first draft of the proposed agreement which 
NCPA had prepared with appellee’s assistance (JA 225): 


“18. We presented the draft to the Haddads early 
in January and discussed it with them. The Haddads 
suggested changes to seven paragraphs, three of 
which were acceptable to us, and the rest not accept- 
able. When Mr. Quimby returned from Florida about 
January 18, 1959, we again saw Mr. Cunningham, 
discussed the changes, and another draft was typed, 
with the aid of Mr. Cunningham, which included the 
changes which Mr. Quimby and I accepted. It was 
presented to the Haddads with a request that ADMS 
indicate its position by January 23, 1959. We ex- 
tended this time because it did not do so and there 
were more discussions.” 
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In describing the function of Quimby and himself, 
Givens stated (JA 220): 

“We considered it our function to learn how such 
mutual funds operate, to settle the Haddad’s corpora- 
tion’s relation to the Fund and to the National Con- 
ference and report our recommendations to officials of 
the National Conference.” 

The finding of the Trial Court that appellant and 
NCP.A were not adverse parties is wholly without support 
and is contrary to overwhelming and uncontradicted evi- 
dence in the record. 


i 


The Court Erred In Holding That Appellee Did Not 
Breach His Fiduciary Obligation To Appellant By 
Serving As Its Legal Adviser With Respect To the 
Establishment of the Proposed Mutual Fund and 
Then, After the Termination of His Employment By 
Appellant, Advising NCPA Concerning the Same 
Matter 


A 


Appellee Advised And Assisted Appellant With Re- 
spect To The Proposed NCPA Sponsored Mutual 
Fund 


The fee agreement upon which this action is based 
covers the legal services that appellee performed for ap- 
pellant prior to November 21, 1958. During this period, 
appellee was the only attorney employed by appellant 
(JA 33, 82, 125). 


As appellant’s counsel, appellee became intimately 
acquainted with all of appellant’s problems, including the 
proposed NCPA mutual fund. He testified that this fund 
was to be appellant’s first mutual fund and that a major 
part of appellant’s activities were devoted to it (JA 32- 
33). He also admitted that he was aware of the in- 
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portance to appellant of securing an agreement with 
NCPA (JA 33). Appellee incorporated appellant and 
was one of its promoters (JA 23-24, 30). He also served 
as a director of appellant until January 1959, well after 
he had begun advising NCPA (JA 149). 


Aware of appellant’s financial condition, appellee at- 
tempted to secure private financial backing for appellant, 
and he prepared and filed with the SEC a Notification on 
Form 1A for the public offering of appellant’s stock in 
which he described the mutual fund being discussed be- 
tween appellant and NCPA (Def. Ex. 1, JA 162). He 
also incorporated for appellant a Maryland corporation, 
the National Conference of Police Associations Mutual 
Fund, which appellant intended using as the vehicle for 
the new fund if it secured an agreement with NCPA 
(JA 34). 


During the trial, appellee frankly admitted that the legal 


advice which he furnished appellant related to their activ- 
ities with NCPA. In response to a question whether he 
had advised and represented appellant in connection with 
its negotiations with NCPA for the establishment of a 
mutual fund, appellee testified as follows (JA 38): 


“A I say that I gave them advice which undoubt- 
edly had some bearing on their activities with the 
N. C. P. A. I was counsel at that time, but I did 
not represent them in negotiations with N. C. P. A.’s 
representatives particularly. 

“Q But you did give them advice which you feel 
undoubtedly had some bearing on those negotiations, 
furnished them legal advice to them? 

“A Tm quite sure it did, yes. This—I’m giving this 
advice to the defendant, or the— 

“Q To the defendant, that’s what we are talking 
about. 

“A That’s right.” 


It is undisputed that appellee, prior to the termination 
of his employment by appellant on November 1, 1958, 
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served as appellant’s legal adviser with respect to the 
proposed mutual fund. 


B 


After The Termination Of His Employment By 
Appellant, Appellee Advised And Assisted NCPA 
With Respect To The Proposed Mutual Fund 


The Trial Court found that appellee did not represent 
the National Conference of Police Associations (JA 249). 
This finding is wholly lacking of support in the record 
and contrary to the overwhelming weight of the evidence, 
including appellee’s own testimony. 


Appellee’s legal services for appellant terminated on 
November 21, 1958, although he continued as a director 
of appellant corporation until January 1959. The legal 
advice which appellee furnished NCPA and its relation- 
ship to the negotiations being conducted between NCPA 


and appellant is clearly revealed in the affidavit of secre- 
tary-treasurer Givens of NCPA. In paragraph 17 of his 
affidavit, Mr. Givens testified that (JA 225): 


“Toward the end of December we again saw Mr. 
Cunningham at our request. We asked him whether 
he was willing to do the work on the investment 
trust, told him we were not making progress with 
the Haddads and asked his advice as to what we 
could do to put the matter into shape so Mr. Quimby 
and I could refer the matter to the National Con- 
ference directors for final decision. He said he would 
do the work on the investment trust, explained to us 
in general just what was involved, and said that the 
actual work on the investment trust was still some 
time away. He said he thought our difficulties with 
the Haddads arose because the Haddads viewed this 
fund as a fund sponsored by them and that the Na- 
tional Conference viewed it as a National Conference 
activity and that the thing to do was for the parties 
to express in writing their agreement on what they 
wanted. We told him what it was the National Con- 
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ference insisted on and asked him to help us put it in 
writing, and a document was drafted which expressed 
our views.” 


Paragraph 18 of Mr. Givens’ affidavit reads in part as 
follows (JA 225): 


“We presented the draft to the Haddads early in 
January and discussed it with them. The Haddads 
suggested changes to seven paragraphs, three of which 
were acceptable to us, and the rest not acceptable. 
When Mr. Quimby returned from Florida about Jan- 
uary 18, 1959, we again saw Mr. Cunningham, dis- 
cussed the changes, and another draft was typed, with 
the aid of Mr. Cunningham, which included the 
changes which Mr. Quimby and I accepted. * * °” 


Paragraph 23 of Mr. Givens’ affidavit states (JA 228): 


“Some of the language of the draft submitted in 
early January to the Haddads was suggested by Mr. 
Cunningham, but the substance was what we thought 
the National Conference of Police Associations would 
insist upon. * * *” 


This testimony of Givens was confirmed by appellee 
in his testimony at the trial as follows: 


“Q Well, suppose you tell us what—who were the 
individuals at the National Conference for whom you 
were giving this advice, what officials? 

<A Well, the two men I know in the National Con- 
ference of Police Associations are Royce Givens and 
Lawrence Quimby. 

“Q Did they come to you at some time after Novem- 
ber 21, 1958, to ask you for your help? 

“A (ll say yes, yes. 

“Q All right, and did they come to you to ask you 
for their help in connection with problems that they 
felt they had with the defendant? 

“A Yes. 

“Q And did you render advice to them concerning 
the problems that they asked you about? 

“A Most of them, or some of them, yes.” (JA 40) 


e e « e 
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Securities Act and certain problems after November 
21—is that correct? 

“A Meaning legal advice? 

“Q Well, its advice concerning an Act, a law. Legal 
advice is a conclusion of law as to what type of 
advice it is, I suppose. 

“<4 If I weren’t a lawyer I could answer these ques- 
tions easily. I will say yes to that. 

“Q And this was advice concerning matters that they 
were negotiating, or bore upon matters that they were 
negotiating with the defendant—isn’t that so, 

“<4 I would say yes to that too. (JA 4) 


After describing the advice that he furnished to NCPA 
in December, appellee’s testimony continued: 


Q No, let’s go—when did you next see the National 
Conference, or did they come to you next. 

A For legal advice? 

Q That’s right. 

A Well, I would say that it was in the first week 
in January. 

Q Of 19597 

A Of 1959. 

Q ant what help did they ask of you at that 
time 

A Well, they wanted to get a better understanding 
of the relations of distributor to fund and them to 
the fund, and so forth, under the Investment Com- 
pany Act of 1940 primarily, and I explained to them 
some aspects of who has to have what contract with 
who, and all that sort of thing, which I suppose you’re 
familiar with. 

Q Now, Mr. Cunningham, did you do anything else 
for them at that meeting, or as the result of that 
meeting? 

A Legal advice? 

Q Im asking you, did you do anything else? 

A Yes, I suggested to them that they ought to get 
together with the Haddads and get organized and get 
on with the thing. 

Q Did you also suggest that they ought—that the 
parties ought to enter into a written contract? 
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A I told them that the parties would have to enter 
into a written contract in order to clear the thing 
through the Securities and Exchange Commission in 
proper style. 
as Did they ask you to help them draft that con- 

act? 

A They asked me to help them, yes. 

Q And did you help them draft that contract? 

A Yes, I pointed out some parts of the Act which 
bore on it. 1 knew in general what the structure of 
the—what the two parties wanted was; gave them 
some wording, and Givens took it off. (JA 42-43). 


The document referred to in the above testimony which 
appellee helped draft was the first draft of the proposed 
agreement which was introduced into evidence as defend- 
ant’s Exhibit 2 (JA 189). 


Appellee then confirmed the continuing nature of his 
legal work for NCPA as follows: 


THE WITNESS: Well, I answered yes to the first 
part of that question. They did come to me again in 
respect to the proposed document they were negotiat- 
ing with the A.D.M.S. group—was that the question? 

BY MR. SCHLEZINGER: 

Q That’s right. 

A Yes. 

Q And at that time did they discuss with you the 
ey of a second draft of the proposed contract? 

es. 

Q And did they—was the second draft the result 
of negotiations that they had had over the first draft 
with the defendant, did they advise you? 

A They showed me a sheet of paper, @ couple of 
pages, I would say it was, and they said as the result 
of the discussions they had been having with the 
Haddads the thing had boiled down to these five or 
six points on these couple of pages of paper. 

Q Isee. And then, using that couple of pages of 
paper, and the first draft, did you then assist in the 
preparation of a second draft? 

A Well I—what I told them then was that the 
legal ramifications of these six or eight points. 
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Q The points that had been suggested to them by 
the Haddads—is that right. 

A That they said ha 

Q That they told you had? 

A That’s right. : 

Q And you advised them concerning these points? 

A That’s right. 

Q And did you also help them in the drafting of 
any of the language for a new draft that was going 
to take into consideration these points? 

A Yes, I have one—I mean, I did, yes, and the 
one that sticks in my mind, there was some debate 
about the use of the word “sponsored.” I suggested 
they use “under the auspices of” to get rid of the 
point. All the rest—well, I would have to see that 
sheet to refresh my recollection. 

BY THE COURT: 

Q Now, this drafting that you were presumably 
advising them with respect to, that was all related to 
their going into this proposition with the part de- 
fendant in this case—is that right? 

A Yes, I would say so, yes. (JA 47-48). 


Appellee then confirmed his subsequent work for NCPA 
in the following testimony: 


“Q Now, early in February, did they, ’59, did they 

eome to you again for legal advice? 

“A Meaning by they, the two police representatives? 

“Q The two police officials? 

“A Yes, they came to me, yes. 

“Q And with respect to difficulties they were en- 

pS in their negotiations with the defendant? 
es. 

“Q And yon discussed these things with them? 

“A I discussed that thing with them. 

“Q Isee. Did you also furnish them a written legal 

opinion earlier in January? 

“A I did. 

“Q This is early in February—I wish to correct that. 

And did this written opinion that you furnished them 

relate to the defendant? 

“A Yes. (JA 50). 
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The written opinion of counsel referred to in the above 
testimony has been included in the record as defendant’s 
Exhibit 3 (JA 195). In that opinion appellee advised 
NGPA as to the possible legal consequences of the refer- 
ence to it in the offering circular that had been filed by 
appellant with the SEC. It is interesting to note that the 
offering circular had been prepared by appellee while he 
was serving as counsel for appellant and that the inclusion 
of NCPA’s name in the offering circular had been made 
by appellee following a conference with SEC officials (JA 
42). Apellee concluded this opinion by advising NCPA 
that he would not accept any payment from appellant for 
the opinion since “this advice is directed to NCPA itself, 
its officers and directors, as distinguished from the pro- 
posed mutual fund.” (JA 197) 


The advice which appellee furnished NCPA during De- 
cember 1958 and January 1959 was behind the scenes. 
On February 20, 1959, however, appellee openly appeared 
as counsel for NCPA in a round table conference between 
NCPA and appellant’s representatives. This meeting was 
held in the conference room of the law firm with which 
appellee was associated. All of appellant’s witnesses testi- 
fied as to how shocked they were at the opening of this 
conference to find appellee serving as the legal adviser for 
NCPA. (JA 99, 115, 129). In fact, appellee proclaimed 
his position at the conference in his opening remarks as 
follows: 


“A At the beginning of the meeting I announced my 
function, namely to preside and maintain order, to 
answer questions on the law that the police repre- 
sentatives might ask, and to have nothing to do with 
the negotiation which were to be undertaken by the 
parties, and of course they had their counsel. 

“Q Now, you announced at the beginning of the 
meeting you would ask legal questions only of the 
police association—is that not right? 

“<A I would answer? 
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“Q That the only legal question you would answer 
would be those of the police association—is that cor- 
rect? 
“A Yes, substantially correct. They had another 
lawyer there. 
“Q That’s right. 
“A TJ can’t volunteer to answer questions for them. 
“Q In fact, you asked that they have another lawyer 
there, had you not? 
“A Yes. 

THE COURT: When you say they had another 
lawyer, whom do you refer to now? 

THE WITNESS: I refer to the defendant, Ameri- 
ean Diversified. 

BY MR. SCHLEZINGER: 
“Q You had suggested the defendant have another 
lawyer there? 
“A Yes. 
“Q And you announced at the opening of the meet- 
ing that you would answer questions only of the 
police? 
*‘A4 Answer questions which the police might ask 
about the law, the Investment Company Act, and the 
Securities Act and possibly corporation law.” (JA 
57-58). 

Following the above conference, appellee prepared for 
NCPA the final agreement which was signed but never 
ratified (Def. Ex. 5, JA 205). A few days later, in a 
letter to William Haddad, a stockholder and director of 
appellant, appellee, in response to comments expressing 
objections to and disapproval of his conduct in advising 
and assisting NCPA, frankly stated that his work on the 
agreement was solely as counsel for NCPA (Def. Ex. 6, 
JA 213, 215): 


“The preparation of this contract, let it be clear, 
has no bearing whatsoever on the payment of the 
amount owed to me by your brothers. It is work 
done for NCPA, at NCPA’s request. It is not charge- 
able to ADMS or to any Police Fund now or here- 
after. On the form and legal significance of its lan- 
guage, I am responsible solely to NCPA.” 
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“The connotation is that whatever it is I am ‘up to’ 
is inimical to them. If they mean that rendering 
correct, to the best of my ability, professional advice 
to people who ask for it such as the NCPA is inimical 
to the interests of your brothers, then I plead guilty. 
I go further. I tell you straight from the shoulder 
that I intend to give correct legal advice to any and 
all clients without fear of the consequences, without 
caring how persons on the other side of the trans- 
action feel about it, without being intimidated in the 
slightest by any suggestion that, if I do so, an amount 
of money owed me will not be paid. The complete 
assininity of your brothers’ attitude,—and even its 
danger to them if I were a more vindicative man,— 
should be obvious. There is nothing to prevent me 
from proceeding to develop with other organizations 
the same arrangement which ADMS is trying to 
develop with NCPA. I have not done so. I have no 
present intention of doing so personally. My present 
intention is to practice law. In that respect, it should 


be noted that, for all I know, someone may walk in 
the door tomorrow and seek to retain me as counsel 
for that purpose. I feel free to accept such a re- 
tainer.”’ 


In the face of the above admissions, it is difficult to 
understand the Court’s finding that appellee “did not rep- 
resent the National Conference of Police Associations.” 
Moreover, unless this finding is intended merely to mean 
that appellee never entered into a formal retainer agree- 
ment with NCPA, it is impossible to reconcile with the 
Trial Court’s statement from the Bench that he considered 
as established the fact that appellee had furnished legal 
advice to NCPA bearing upon its negotiations with ap- 
pellant. This is revealed by the following discussion be- 
tween the Court and counsel for appellant as to the ad- 
missibility of the admissions in the affidavits that had 
been submitted by appellee in support of his motion for 
summary judgment: 
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“THE COURT: He’s testified that he did all of 
those things and that he charged no fee because of the 
fact that he was doing it voluntarily and because of 
the further fact that he had a more or less of a 
sentimental reason, that his brother and father were 
policemen. That is what his testimony comes down 
to. Now, how does that testimony differ in any way 
from these affidavits? 

“MR. SCHLEZINGER: Well, if you consider the 
record clear, if the record is clear that Mr. Cunning- 
ham, beginning with December and coming through 
these various drafts, served as a legal adviser in this 
matter to Mr. Quimby and Mr. Givens who were rep- 
resenting the National Conference of Police Associa- 
tions, that he assisted them in drafting documents, 
helped prepare those documents, the documents that 
have been introduced into evidence, and that at the 
meeting of February 20, he again served as their 
legal adviser, if that record is clear, why of course 
we don’t need these admissions. 

“THE COURT: I think Mr. Cunningham himself, 
with reference to interrogation by the Court, in rela- 
tion to one of these exhibits, and other forms, said, 
it was my opinion, quote, and with some little con- 
versation with him in question form by the Court and 
the witness to the effect that the opinion meant legal 
advice. Yes, I will conclude that. (JA 66-67). 


The record in this case leaves no doubt that appellee, 
subsequent to November 21, 1958, served as legal adviser 
to NCPA with respect to the identical negotiations in 
which he had previously served as counsel to appellant. 


Cc 
By Advising and Assisting NCPA with Respect to 


the Proposed Mutual Fund, Appellee Breached His 
Fiduciary Obligation to Appellant. 


Appellee, by first serving as appellant’s legal adviser 
with respect to the proposed NCPA-sponsored mutual 
fund and then advising and assisting NCPA in connec- 
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tion with the same matter, clearly breached his fiduciary 
obligation to appellant. The obligation of an attorney not 
to represent interests adverse to those of a former client 
is universally recognized. Action by an attorney of the 
type at issue in this case is not only specifically pro- 
hibited by Canon 6 of the Canons of Professional Ethics 
of the American Bar Association, but has been condemned 
by this Court and the courts of other jurisdictions. 
Gesellschaft Fur Brahtlose Telegraphie M.B.H. v. Brown, 
63 App. D.C. 357, 78 F. 2d 410; cert. den. 296 US. 618; 
Hawley v. Hawley, 72 App. D.C. 376, 114 F. 2d 745; 
Brown v. Miller, 52 App. D.C. 330, 286 Fed. 994; Con- 
solidated Theaters v. Warner Bros. Circuit Management 
Corp., et al (CCA 2) 216 F. 2d 920; T. C. Theater Corp. 
v. Warner Bros. Pictures Inc., (D.C. S.D. N.Y.) 113 F. 
Supp. 265, reargument denied 125 F. Supp. 233; In re 
Boone (C.C. N.D. Cal) 83 Fed. 944; Umited States v. 
Bishop (CCA 6) 90 F. 2d 65; Strong v. International 


Building Loan and Investment Association, 83 Il. 97, 55 
N.E. 675. 


The Trial Court found that appellee’s activities on be- 
half of NCPA were voluntary and that he was not paid 
for them (JA 248). The Court below recognized, however, 
that this finding is of no value to appellee and that “the 
law is clear, that once you represent a client and even 
though the relationship has ceased, you cannot, and as 2 
consequence, as a matter of law represent an adverse 
party (JA 238).”” Apparently, the judgment of the Trial 
Court is based solely upon its finding that the interests 
of appellant and NCPA in this case were not adverse. 


In Point I of this brief, we have pointed out that this 
finding of the Trial Court is wholly without support and 
is contrary to overwhelming and uncontradicted evidence 
in the record. In parts A and B of this section, we have 
shown that the legal services performed by appellee for 
NCPA related to the same matter as the services that 


28 


he had previously rendered for appellant. It follows, 
therefore, that apellee breached his fiduciary obligation to 
appellant. 


The undisputed evidence shows, and appellee admits, 
that a substantial part of his services for appellant re- 
lated to the latter’s negotiations with NCPA and that 
the subsequent legal advice that he furnished NCPA re- 
lated to the same negotiations. Far less than this is 
sufficient to constitute a breach of an attorney’s fiduciary 
obligations to a client. In Brown v. Miller, 52 App. D.C. 
330, 333; 286 Fed. 944, 997, this Court quoted with ap- 
proval the following statement of the Court below: 


“© * *T do state that it should not be necessary 
for the court to go into a detailed question of how 
much a lawyer knows of the business of his client in 
each case. But if he has represented that client in a 
certain matter, I think a lawyer should not represent 


any one in opposition to his client in the same matter.” 


In the Consolidated Theater case, supra, the Court of 
Appeals for the Second Circuit sustained the disqualifica- 
tion of a law firm from representing a plaintiff in a 
private anti-trust action. A member of this firm had 
formerly served as a law clerk in another firm which had 
represented some of the defendants in a previous anti- 
trust action that had been instituted by the Government. 
The Court stated (at p. 924): 


“[1] Here, we are particularly concerned with the 
third paragraph of Canon 6, which directly raises 
the question whether Mr. Nickerson’s representation 
of the plaintiffs in the Worcester case is one ‘ad- 
versely affecting any interest of the former client 
(i.e. Fox and the group) in respect to which confidence 
has been reposed.’ As to this, we do not blink the 
fact that there were no findings below—and perhaps 
no evidence—(1) of specific information given by 
their former clients to the Dwight firm, (2) which was 
of essentially confidential nature, (3) whichever 
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passed into the knowledge of Nickerson while in the 
employ of the Dwight firm, (4) the use of which in 
the Worcester case would adversely affect Fox or 
the group. There was thus no direct evidence that 
Nickerson was subject to the obligation of the third 
paragraph of Canon 6. However, there is no sugges- 
tion in the Canons that to invoke an obligation de- 
fined therein the proof thereof must be by direct 
evidence. We think that the professional obligation 
therein defined, like any legal relationship, may be 
established by reasonable inference.” * 


Here, no “reasonable inference’’ is required. The 
record establishes clearly that appellee breached his 
fiduciary obligation to appellant by subsequently advising 
and assisting NCPA with respect to the proposed mutual 
fund. 


mi 


The Fee Agreement Upon Which This Suit Is Based 
Was Rendered Null and Void by Appellee’s Breach 
of His Fiduciary Obligation to Appellant 


An attorney who represents an interest adverse to that 
of a former client forfeits his right to any fees that 
would otherwise be due him for services that he performed 
for the former client. Gesellschaft Fur Brahtlose Tele- 
graphie MBH v. Brown, supra; Fraser v. Crounse, Mun. 
App. D.C. 56 A 2d 54; Strong v. International Building 
Loan & Investment Union, et al., supra; Cf. Spilker v. 
Hankin, 88 App. D.C. 206, 88 F.2d 35; Willoughby v. 
Mackall, 1 App. D.C. 411. In the Gesellschaft case, this 
Court reversed a judgment for the sum of $250,000 in 


1The third paragraph of Canon 6 states: “The obligation to 
represent the client with undivided fidelity and not to divulge his 
secrets or confidences forbids also the subsequent acceptance of 
retainers or employment from others in matters adversely affecting 
any interest of the client with respect to which confidence has 
been reposed.” 
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favor of Brown for legal services that he and his asso- 
ciates had rendered the defendant in helping secure the 
return of vested enemy property valued at some $10 mil- 
lion. The judgment was based upon Brown’s fee agree- 
ment with Gesellschaft. Prior to his employment by Ge- 
sellschaft, however, Brown had been an attorney in the 
office of the Alien Property Custodian during the period 
in which Gesellschaft’s property had been vested by that 
office. In holding against Brown, this Court stated (at 
p. 412): 

“Considering first the defense based upon the rule 
of law that plaintiff having been employed in the 
office of the Alien Property Custodian between the 
time the property was seized and the present contract 
of employment entered into, plaintiff’s claim for at- 
torneys’ fees is void and unenforceable, since it is in 
conflict with the well-established rule of public policy 
that where an attorney has acted for a client he can- 
not thereafter assume a position hostile to the client 


concerning the same matter, or use against the client 
knowledge or information obtained from him while 
the relation existed.” 


Since the prohibition against an attorney representing 
an interest adverse to that of his former client is a rule 
of public policy, Brown was denied recovery even though 
Gesellschaft enjoyed the fruits of his labor and neither 
the Government nor the Alien Property Custodian had 
intervened in the case. 


Nor does the fact that the Court below found that ap- 
pellee ‘‘was attempting to do defendant a favor” help 
appellee. In the Strong case, supra, the plaintiff had per- 
formed services for defendant building and loan associa- 
tion in helping remove it from receivership. These serv- 
ices were found to be worth $5,000. The Court denied 
recovery, however, because Strong had also represented 
one of several receivers at one point during the receiver- 
ship proceedings. The Court stated (at 55 NE 676): 
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“Attorneys at law cannot thus accept employment 
from adverse litigants at the same time and in the 
same controversy. Nor does it matter that the in- 
tention and motives of the lawyers are honest, as we 
fully believe them to have been in the present in- 
stance. The rule is a rigid one, and designed not 
alone to prevent the dishonest practitioner from put- 
ting himself in a position where he may be required 
to choose between conflicting duties, or be led to an 
attempt to reconcile conflicting interests, rather than 
to enforce to their full extent the rights of the interest 
which he should alone represent.’’ 


And in Fraser v. Crounse, supra, the Municipal Court 
of Appeals for the District of Columbia, in reversing a 
judgment in favor of an attorney because of an incorrect 
charge to the jury, said (at p. 55): 


“Although telling the jury that an attorney cannot 
represent two clients having actively conflicting in- 
terests and collect fees from both, nevertheless the 
trial court instructed the jury that if plaintiff acted 
‘without any knowledge of any such conflict’ he could 
recover for his services, but that plaintiff could not 
recover if ‘he did have knowledge’ from the time 
defendant employed him that defendant’s interests 
and those of Kibler and Robinson were conflicting. 

“The effect of this charge, in our opinion, was to 
tell the jury that plaintiff might recover for services 
rendered in representing conflicting interests pro- 
vided he represented them without knowledge of the 
conflict. We find no authority for this proviso. 


s e s * 

“As we see it, knowledge on the part of the attorney 
would be material only on the question of his good 
faith, but it is well settled that good faith and honesty 
of motive and intention will not justify a lawyer in 
representing conflicting interests.” 

The fee agreement upon which this action is based was 
rendered null and void by appellee’s subsequent activities 
on behalf of NCPA and by virtue of such activities ap- 
pellee forfeited any right that he might otherwise have 
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to be compensated for the services that he had previously 
performed for appellant. 


IV 


By Breaching His Fiduciary Obligation to Appellant, 
Appellee Became Liable to Appellant for the Damages 
Caused Thereby 


The Trial Court, having concluded that appellee did not 
breach his fiduciary obligation to appellant, made no find- 
ings as to the extent of the damages that the latter suf- 
fered as a result of appellee’s activities on behalf of NCPA. 
The record is clear, however, that appellee’s entry into 
the picture as counsel to the NCPA representatives caused 
the refusal of NCPA to enter into an agreement with 
appellant, the abandonment of the proposed mutual fund, 
and the consequent loss by appellant of its time, effort 
and expenses that had gone into its negotiations with 
NCPA. In addition, appellant lost the profits that it 


would have derived from the establishment of the pro- 
posed mutual fund and it suffered serious damage to its 
reputation because of its inability to consummate the 
agreement with NCPA. 


That appellee’s conduct in this matter and the con- 
troversy that arose as a result of such conduct contributed 
directly to the abandonment of the proposed mutual fund 
was made clear by NCPA’s chief negotiator, Givens, in a 
letter that he sent to appellant on July 21, 1959 (Def. Ex. 
2, JA 235). Givens stated: 


“Now let us tell you blontly [sic], that if you don’t 
end the Cunningham controversy it will be incumbent 
on us to advise all the delegates about it. A con- 
troversy of this type will be detrimental to your 
proposal.” 

The record is replete with evidence of the steadily de- 
teriorating relations between appellant and NCPA after 
the latter began to receive advice from appellee with 
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respect to the negotiations. (JA 95, 131-136, 138). Prior 
to November 21, 1958, relations between the negotiating 
parties were excellent (JA 83, 94, 126). The program 
had been adopted at NCPA’s national convention in June 
1958 and, in October 1958, at an organization meeting of 
the new Maryland corporation, the National Conference of 
Police Associations Mutual Fund, agreement was reached 
on a board of directors for the new corporation that in- 
cluded officials of both appellant and NCPA (JA 84835, 
93). Appellant’s president was elected president of the 
new corporation and an official of NCPA was elected 
chairman of its board of directors (JA 84-85). Moreover, 
the St. Louis meeting approved an Investment Manage- 
ment Agreement and other contracts with appellant (Def. 
Ex. 9; JA 231). Before the private meetings between 
appellee and NCPA began, the relations between the 
parties had been harmonious and they had clearly in- 
tended the proposed mutual fund to be in the nature of a 
joint enterprise. 


This situation quickly changed, however, after appellee 
began advising NCPA. The first draft of the proposed 
agreement prepared by NCPA in consultation with ap- 
pellee converted the proposed fund into an affiliate of 
NCPA and eliminated appellant’s right to designate of- 
ficials or directors of the fund (Def. Ex. 2; JA 189). 
Among other things, this draft also took away the right 
that appellant had previously been granted to select in- 
vestment counsel, attorneys and accountants for the fund. 


All of appellant’s witnesses testified as to the continued 
deterioration in the relations between the parties, to ap- 
pellant’s disadvantage, during the succeeding period in 
which appellee advised NCPA. A comparison of the 
various drafts submitted by NCPA to appellant confirms 
this situation. ‘Whereas all of these drafts required ap- 
pellant to expend $20,000 in organizing and launching the 
proposed fund, the first draft provided reimbursement of 
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this amount to appellant before payment of any part of 
the selling commissions to NCPA (Def Ex 2, JA 193). 
The later drafts which appellee helped prepare, however, 
provided for reimbursement of only $7,500 to appellant 
prior to the commencement of payments to NCPA (Def. 
Exs. 4, 5; JA 202, 209). 


Accordingly, since appellee’s breach of his obligations to 
appellant was the cause of the failure of the mutual fund 
negotiations, appellee is liable to appellant for the dam- 
ages suffered by the latter as a consequence thereof. 
Nicholas-Morris Corp. v. Morris (DC N.Y.) 174 F. Supp. 
691, appealed dismissed 272 F. 2d 586. “It is funda- 
mental in the law of damages that the injured party is 
entitled to compensation for the loss sustained.” Standard 
Oil Co. v. Southern Pacific Co., 268 U.S. 146. And, in 
determining the extent of appellee’s liability, it is imma- 
terial whether he contemplated that his breach of his 
obligations to appellant would injure the latter. Atchison, 
T. & SF Ry. Co. v. Jarboe Livestock Commission Co. 
(CCA 10) 159 F.2d 527. As was stated by the Court of 
Appeals for the Seventh Circuit in Aladdin Mfg. Co. v. 
Mantle Lamp Co. of America, 116 F. 2d 708, 717: 


“A tort feasor is liable for all consequences natur- 
ally resulting, all injuries actually flowing from his 
wrongful act, whether in fact anticipated or contem- 
pisied by him when his tortious act was committed. 

coverable damages, therefore, include compensation 
for all injury to appellant’s business arismg from 
wrongful acts committed by appellee, provided such 
injury was the natural and proximate result of the 
wrongful acts. Fidelity & D. Co. v. Bucki & Son 
Lumber, 189 U.S. 135, 23 S.Ct. 582, 47 L.Ed. 744. 
This includes injury to business standing or good will, 
loss of business, additional expenses incurred because 
of the tort and all other elements of injury to the 
business. 15 Amer.Jr. Secs. 133, 134, 135, 136 and 
138. These are the governing principles applying to 
compensatory damages.” 
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Although the Trial Court made no findings with respect 
to damages, appellant’s testimony on this question is 
largely undisputed. It establishes the amount of damages 
suffered by appellant as in excess of the $25,000 claimed 
in its counterclaim (JA 141-146). 


CONCLUSION 


The finding of the Trial Court that appellant and NCPA 
were not adverse parties is clearly erroneous and should 
be set aside. As the evidence establishing this fact is 
documentary and the testimony is largely undisputed, this 
Court should find that appellant and NCPA were adverse 
parties and that appellee violated his fiduciary obligation 
to appellant. The Court should dismiss the complaint and 
enter a mandate directing that judgment be entered in 
favor of appellant in accordance with its counterclaim. 


Respectfully submitted 


Jvuuius ScHLEZINGER 
Joserx B. FrrepMman 
1701 K Street, N. W., 
Washington 6, D. C. 
Attorneys for Appellant 
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IN THE 


United States Court of Appeals 


For tHe Districr or CotumBia Circuit 


No. 15976 


American Drversiriep Securities, Inc., Appellant 


Vv. 


Euaer M. CunnincuaM, Appellee 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 
THE FACTS 


At all times important to this controversy, appellant 
was a small over-the-counter dealer trying to promote the 
establishment of mutual funds to be sponsored by organiza- 
tions with the hope and expectancy that it would be en- 
gaged as sole distributor of each fund’s securities and 
provide to it certain managerial services. It had not yet 
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succeeded in establishing any such fund (Def. Ex. 1, JA 
179-182). 


The National Conference of Police Associations (here- 
after referred to as NCPA) is an organization consisting 
of the police associations of many of the cities and states 
of the country (JA 151). In July, 1958, its annual con- 
vention viewed favorably a proposition submitted to it by 
appellant and a committee was appointed to look into it 
further (JA 92,151). Royce Givens and Lawrence Quimby 
were the two Washington representatives on that committee 
(JA 151). There were many discussions between appellant 
and representatives of the NCPA between July, 1958 and 
March 2, 1959 (Requests for Admissions Nos. 31-35 and 
54, JA 12, 15 and answers thereto JA 17, 18). On March 
2, 1959, an agreement was signed between appellant and 
the representatives of NCPA and referred to the au- 
thorities of NCPA (Def. Ex. 5, JA 205, Request for 
Admission 53 (d), JA 15 and the answer thereto, JA 18). 
It was the first signed agreement between appellant and 
the representative of NCAP (JA 75, 104, 150). Consid- 
eration of it by the directors and other authorities in NCPA 
was still pending when the issues in this case were joined 
on April 14, 1959 (JA 107). 


Appellee was not one of the promoters of appellant 
corporation as that term is understood in the securities 
field (JA 30, 31, Def. Ex. 1, JA 176, 185). He was a 
director of appellant from August, 1958, to January 21, 
1959, when he resigned (JA 149). He was counsel to 
appellant from July, 1958, to November 21, 1958, but did 
not represent it thereafter (JA 23, 39, 72), and the appel- 
lant terminated his services (JA 127). Apparently, they 
were not pleased with his charges although they did not 
claim they were unreasonable (JA 127, 138). Appellant 
and appellee signed an agreement on November 21, 1958, 
for payment for past services (Pl. Ex. 1, JA 8). 


While he was counsel to appellant, appellee incorporated 
it and qualified it under applicable statutes (JA 23, 27), 
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sought to locate private capital for appellant and prepared 
material for use in that effort (JA 125), handled the work 
for the public offering of its securities (JA 28), and at 
appellant’s request (JA 36) filed the incorporation papers 
for National Conference of Police Associations’ Mutual 
Fund, Inc., on or about October 15, 1958 (JA 34). During 
the period of service as appellant’s counsel, he gave ap- 
pellant advice about the various securities acts and aspects 
of corporation laws (JA 37). Appellee was not present at 
the vast majority of the meetings between appellant and 
representatives of NCPA from July, 1958 to November 21, 
1958 (Request for Admissions 31-35, JA 12, 13, and the 
answers thereto, JA 17) when his services were terminated. 


Sometime after November 21, 1958, and before December 
15, 1958, representatives of NCPA obtained a copy of the 
Offering Circular of appellant and learned that their 
organization was specifically named therein without their 
permission (JA 42). On December 6, 1958, at a meeting 


of the Board of Directors of the NCPA in Las Vegas, 
Nevada, a motion to terminate all negotiations with ap- 
pellant failed by a tie vote (JA 109). 


With the knowledge and consent of appellant and by 
arrangements made from appellant’s office (JA 128), 
Givens and Quimby visited appellee’s office about December 
15, 1958 to find out why the NCPA name was included in 
the Offering Circular and appellee explained the circum- 
stances to them (JA 42). Frederick Haddad, Treasurer of 
appellant, called on appellee late in December to ask if he 
would become general counsel of the proposed NCPA 
Mutual Fund (JA 149). In early January 1959, Givens 
and Quimby called on appellee and told appellee that they 
were not making progress with appellant (JA 42). Ap- 
pellee told them that NCPA and appellant had to have a 
written agreement as to their respective relations (JA 42, 
48) so the fund could clear the Securities and Exchange 
Commission. Appellee, at their request, told them some 
of the things such an agreement would contain and ex- 
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plained some parts of pertinent statutes (JA 42). Givens 
made notes and he and Quimby took these notes away with 
them (JA 43) and drafted or had drafted a proposed agree- 
ment (Def. Ex. 2, JA 189). Appellee did not draft this 
agreement (JA 43, 150). Appellee heard nothing more 
until the middle of January, when Givens at his request 
visited appellee and told appellee how the discussion had 
been progressing with appellant, and showed appellee a 
two or three page document with changes suggested by 
appellant’s representatives (JA 47). Appellee explained 
the legal meaning of the changes (JA 47-49). 


With the knowledge and consent of appellant and through 
arrangements made from the offices of appellant (JA 128), 
Givens and Quimby talked with appellee on February 9, 
1959, about the legal ramifications of the inclusion of the 
NCPA Name in a new edition of the Offering Circular 
appellant was about to use (JA 50, 51). Appellee told 
them what was involved as a legal matter, and confirmed 
his oral opinion in writing (Def. Ex. 3, JA 195, 70). He 
refused payment by appellant for this advice (JA 69) and 
asked no fee for it from NCPA (Def. Ex. 3, JA 197, 49, 72). 


At the request of appellant (Request for Admission No. 
53(a)-(b), JA 14, 15, and the answers thereto, JA 17, 18, 
JA 57, 70, 71, 113, 114, 121-123), appellee arranged a con- 
ference which was held February 20, 1959, in the confer- 
ence room of the law firm with which appellee was asso- 
ciated (JA 71, 114, 115). The three Haddads and the 
appellant’s attorney, Mr. Jacobson, were there, as well as 
Givens and Quimby (JA 53, 115, 116). Appellee announced 
at the outset that he would preside to keep order and he 
would answer legal or technical questions for Givens and 
Quimby but that he would not take any position on the 
substance of the provisions of the agreement (JA 57, 152, 
154). The draft used at the meeting (Def. Ex. 4, JA 198) 
was a clean copy typed by appellee with the knowledge and 
express consent of both appellant and Givens and Quimby 
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(JA 53-55). Appellee took no part in the discussions on 
the substance of the document (JA 152), except, at appel- 
lant’s request, to make a statement which resulted in a 
concession by Givens and Quimby to appellant (JA 132- 
134). At the close of the meeting, at the request of both 
appellant and Givens and Quimby, appellee took down ver- 
batim the changes they had agreed on, arranged to have 
the document retyped (JA 59, 60, Request for Admission 
No. 53(c), JA 14, 15 and the answer thereto, JA 18) and 
subsequently delivered the copies to Givens (JA 60). 


The document (Def. Ex. 5, JA 205) was signed by appel- 
lant and Givens and Quimby on March 2, 1959 (Def. Ex. 5, 
JA 211). Itwas the first written agreement between NCPA 
and appellant and culminated the diseussion going on since 
August, 1958 (JA 104). Neither before the meeting nor 
at the meeting did any of the Haddads or Mr. Jacobson, 
the counsel for appellant, make any objection to the 
presence of appellee at the meeting or to his role thereat 
(JA 55, 56, 74). After the meeting and the signing of 
the contract and on March 13, 1959, appellant paid appellee 
$300 on account (JA 56, 108). After the meeting and on 
February 27, 1959, Frederick Haddad, Treasurer of the 
appellant, expressed his intention of paying appellee in 
full (Request for Admission No. 66, JA 16, and the answer 
thereto, JA 18, Def. Ex. 6, second paragraph JA 212). 
Except for some remarks made by Frederick Haddad just 
prior to the filing of the complaint in this action on 
March 31, 1959, which were made when appellee telephoned 
Frederick Haddad about another payment on his fee, no 
official of appellant expressed any objection to or any 
criticism of appellee’s conduct (JA 55-57, 100), up to the 
time when the suit was commenced. 


Except for the meeting on February 20, 1959, appellee 
was not present at any of the several discussions between 
appellant and the representatives of NCPA from Novem- 
ber 21, 1958, to March 2, 1959 (Request for Admission 
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No. 54, JA 15, and the answer thereto, JA 18, JA 153). 
He accepted no retainer or employment from NCPA or 
Givens and Quimby and he was not offered nor did he 
ask for or take any fee from NCPA or Givens and Quimby 
(JA 49, 72, 157). 


Appellee was attempting to help appellant arrange a 
contract with NCPA for the mutual benefit of appellant 
and NCPA (JA 42, 48, 62, 71, 114, 134) and which appellant 
was anxious to obtain (JA 97, 113, 122, Appellant’s Brief, 
pp. 16, 17). Appellee had some personal interest in 
bringing them together, since both appellant and NCPA 
were considering using his services to qualify the proposal 
fund and its securities and making him general counsel 
to the fund (JA 75, 117-119, 149). Appellee had no per- 
sonal interest in the substantive provisions of the document 
(Def. Ex. 5, JA 205). 


At a meeting in St. Louis between representatives of 
appellant and NCPA a document entitled ‘Investment 


Management Agreement’? between appellant and NCPA 
Mutual Fund, Inc. was approved (JA 85). This document 
(Def. Ex. 9, JA 231) was dated October 18, 1958, and was 
not signed by either party to it. Appellant’s witness said 
appellee drafted this document (JA 90). Appellee testified 
that he did not (JA 36-37). 


THE ISSUES 


Appellant’s answer stated that it signed the agreement 
of November 21, 1958, without knowledge of facts which 
rendered the agreement null and void (JA 9). This neces- 
sarily implies that such facts existed on that date. Appel- 
lant offered no evidence of any kind to support this 
implication or to show that the agreement of November 
21, 1958, was signed by the appellant under any fraud, 
deception, misrepresentation, mistake of fact or lack of 
knowledge. By not offering such evidence, it dropped the 
defense that the document was void. 


7 


By the vague dateless wording of the affirmative defense 
taken in conjunction with its replies to Requests for Admis- 
sions, appellant sought to create the impression both (a) 
that appellee was simultaneously representing the NCPA 
and appellant prior to November 21, 1958 (See Request for 
Admission No. 58 and the answer thereto (not printed in 
the Joint Appendix) ) and (b) that appellee was still repre- 
senting appellant in February, 1959 (See Requests for 
Admissions Nos. 53(a), 56, and 64, JA 13, 15, 16, and the 
answers thereto, JA 17, 18). At the trial, it dropped 
both averments and it is unquestionably established that 
appellee gave representatives of NCPA no advice of any 
kind before December, 1958, and that appellee was not 
counsel for and gave no legal advice to appellant after 
November 21, 1958. The issue of joint representation of 
parties with allegedly conflicting interests is not in the case. 


In its counterclaim, appellant alleges that appellee used 
information he had obtained as its counsel in advising the 
NCPA to the detriment of the appellant (Counterclaim, 
par. 4, JA 10). Except for references to the financial 
condition of appellant, which was set forth in financial 
statements available to the public (JA 174) appellant 
offered no specific evidence which showed either directly 
or by any reasonable inference that appellee had any in- 
formation obtained as its counsel or that he had used any 
information, confidential or otherwise, in advising the 
NCPA and, ipso facto, offered no evidence that he had used 
information to the detriment of appellant. 


In its counterclaim, appellant alleged that appellee gave 
advice to the NCPA inconsistent with advice previously 
given appellant and on which appellant had relied (Counter- 
claim, par. 4, JA 10). Appellant offered no evidence of 
any kind to support this allegation. 


At the pre-trial conference, appellant sought and obtained 
permission to amend its answer to assert that it signed 
the agreement of November 21, 1958, under duress and 
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coercion. Appellant offered no evidence to show duress 
or coercion of any kind in any degree. It signed the 
agreement freely and at arm’s length and with full knowl- 
edge of all the facts existing on November 21, 1958. 


The contract of November 21, 1958 (Pl. Ex. 1, JA 8) 
being admittedly valid when signed, the only issues before 
the District Court, therefore, were those contained in 
paragraphs 1, 2, 3 and 6 of the defense and counterclaim 
(JA 9, 10). 


1. Whether the services rendered by appellee to 
appellant were primarily for legal advice to and repre- 
sentation of appellant in negotiations with NCPA. 


2. Whether appellee, without the knowledge or con- 
sent of appellant, represented the NCPA and gave legal 
advice to it with respect to the same negotiations for 
which he had been retained to represent appellant. 


3. Whether what appellee did cause the services he 
had rendered appellant to become utterly worthless. 


4. Whether what appellee did damaged appellant 
and what amount. 


On all of these, the appellant had the burden of proof. 


SUMMARY OF ARGUMENT 
I 


Unless this Court finds a reversible error of law re- 
gardless of the facts found, the District Court’s judgment 
must be upheld unless it was clearly erroneous in a finding 
of fact essential to support its judgment in appellee’s 
favor. The District Court was not clearly erroneous in 
any finding of fact it made. Basically, the District Court 
was deciding whether appellee had (1) accepted a retainer 
or employment from NCPA (2) in the course of which he 
adversely affected the interest of appellant (3) in an area 
with respect to which NCPA had reposed confidence in 
appellee. It decided all three factors in appellee’s favor. 
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On the evidence, any decision against appellee would have 
been clearly erroneous. 


0 


The District Court made no reversible error of law from 
which this appellant can appeal. The contract between 
appellant and appellee was valid when signed and enforce- 
able thereafter. The appellant failed to prove any valid 
defense to its being enforced. It failed to prove its 
counterclaim prima facie and no evidence of monetary 
damage need have been received. Appellant proved no 
monetary damages. It offered no competent evidence of 
monetary damages. 


ARGUMENT 
I 


THE DISTRICT COURT WAS NOT CLEARLY ERRONEOUS IN 
ANY FINDING OF FACT ESSENTIAL TO SUPPORT ITS 
JUDGMENT FOR APPELLEE 

Unless there is a reversible error of law regardless of 
the findings of fact this Court is concerned only with 
whether the District Court was clearly erroneous in find- 
ing any fact essential to support its judgment (Federal 

Rules of Civil Procedure, Rule 52(a)). 


Appellant points to no error of law separate from the 
facts and apparently concedes that if the District Court 
was not clearly erroneous in any essential findings of fact, 
the judgment must stand. 


In his Counterstatement of the facts, appellee combed 
out the numerous references in appellant’s brief to ‘‘ap- 
pellee concedes,”’ ‘‘undisputed facts,”’ and ‘‘uncontradicted 
evidence,’’ most of which are not concessions, undisputed 
or uncontradicted. 
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(a) Detriment. Prejudice and Damage 
The District Court found that 


“*11. There was no incongruity or inconsistency in 
any activities of plaintiff and the plaintiff did not do 
anything militating against the interests of his former 
client, the defendant.’”’ (JA 249) 


In July, 1958, the NCPA convention first considered 
appellant’s proposal and appointed a committee to look 
into it (JA 151, 152). In December, there was still no 
written agreement in existence. The reasons for the delay 
do not appear in the record. Possibly the fact that not 
until November 21, 1958, was appellant in a position to 
obtain the needed capital for its part in the joint venture 
had some bearing on it. Appellant was very desirous of 
reaching an agreement with NCPA (JA 97, 113, 122, Ap- 
pellant’s Brief, pp. 16, 17). Appellant and the representa- 
tives of NCPA finally did negotiate a written agreement 
which would become binding on NCPA if ratified by its 


controlling body (Def. Ex. 5, JA 205). This agreement was 
signed on March 2, 1959, and it was the first agreement 
between appellant and the representatives of NCPA (JA 
104, 150). 


It is obvious, then, that whatever part appellee played— 
and this will be later considered—appellant could only have 
benefited by having for the first time the signed agreement 
it was so anxious to get unless this signed agreement took 
away some rights or advantages it had previously held. 
The appellant contends that the March 2, 1959 agreement 
did so. It is the nub of its case. 


Naturally, appellant offered no evidence that it had any 
legally enforceable rights which it had lost for the reason 
that it had no previous agreement. Its witnesses referred 
to “understandings” and ‘‘oral agreements’’ it allegedly 
had with NCPA. Appellant contends that the loss of 
most, if not all, of these rights is proven by a comparison 
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of (1) a document dated October 18, 1958, and purporting 
to be an ‘‘Investment Management Agreement”’ (Def. Ex. 
9, JA 231) between the NCPA Mutual Fund Inc. and 
appellant with (2) the agreement of March 2, 1959 between 
appellant and NCPA (Def. Ex. 5, JA 205). 


The October 18, 1958, document is unsigned. It was 
allegedly ‘“‘adopted”’” (JA 85) by a board of directors who 
had been ‘‘voted in’? (JA 84) to office. The Investment 
Company Act of 1940 requires that such contracts be 
approved by the stockholders and that no one shall act as 
a director of such a company unless elected by the stock- 
holders, Act of August 22, 1940, c. 686, Title I, See. 15, 16, 
54 Stat. 812, 813, U.S.C.A., Title 15, Secs. 80a-15, 80a-16. 
Since it is clear that the mutual fund had not qualified 
itself or its securities as required by law, there were pre- 
sumably no stockholders and the board of directors were 
presumably those whose names had appeared on the 
original certificate of incorporation as required by the 
Maryland statute. In other words, they were nominal 
directors with limited authority to act (Michie’s Code, 1957 
ed., Art. 23, Sec. 4). It does not matter because appellee, 
for the purposes of this case, is willing to assume that the 
board of directors and stockholders would have approved 
the document of October 18, 1958, when they were in a 
position to do so. 


The alleged harm done to appellant is summed up in its 
brief (Br., pp. 7, 33). The claimed detriments can be 
classified as 

(1) managerial rights, (2) directors, (3) officers, 
(4) increased capital outlay, (5) reduced income, 
and (6) selection of attorneys, accountants and invest- 
ment advisors. 


The utter falsity of these claims becomes apparent by a 
simple comparison of the two documents. 


1. The ‘‘managerial services’’ are set forth in the first 
and second sentences of paragraph 1 of Def. Ex. 9. Almost 
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identical words are to be found in paragraph 9 of Def. 
Ex. 5. There is nothing in the latter paragraph which 
conflicts with the former or which would prevent the fund’s 
directors from including the former in an agreement. 


2. The last sentence of paragraph 1 of Def. Ex. 9 con- 
ferred no right on appellant to have its men become officers 
or directors of the fund but rather placed an obligation 
on it to supply them if required. 


It is to be compared with paragraph 3 of Def. Ex. 5, 
insofar as directors are concerned. Under that paragraph, 
the stockholders of the fund could elect a number of appel- 
lant’s men directors, but not a majority. Appellant’s 
president testified that at the so-called organizational 
meeting of October 15, four were selected (JA 93) from 
appellant and a majority from NCPA. Nothing in para- 
graph 3 of Def. Ex. 5 prevents this or required it to be 
undone. No evidence was offered that any of the four 
men from the appellant’s organization had resigned or 
been asked to do so. In fact, paragraph 3 of Def. Ex. 5 
helped appellant, for it assured appellant of NCPA support 
for at least one director. 


3. Insofar as officers are concerned, paragraph 4 of 
Def. Ex. 5 is to be examined. It left the board of directors 
of the fund free to use appellant’s men as officers except 
that they could not be chief executive officer, treasurer 
or secretary, and except that persons controlling an 
underwriter, investment adviser, or broker, could not be 
officers, a rather obvious conflict of interest barrier. 
Nothing even prevented one of appellant’s men from 
being chairman of the board of directors, so long as the 
president and not the chairman of the board was the chief 
executive officer. 


4. It is not clear what is meant by “‘increased capital 
outlay”’, but apparently it relates to expenses in getting 
the fund started. However, paragraph 3 of Def. Ex. 9 
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obligates appellant to pay these and certain other expenses 
regardless of amount and without any recoupment. Para- 
graph 8 (first paragraph) of Def. Ex. 5 requires appellant 
to pay the expenses of setting up the fund, but insofar 
as NCPA is concerned, sets a ceiling of $20,000. By the 
third paragraph of paragraph 8 of Def. Ex. 5, appellant 
would recoup $7,500 at NCPA’s expense. Def. Ex. 5 did 
not increase appellant’s capital outlay at all. 


5. In its offering circular (Def. Ex. 1, JA 162) appellant 
states that it expected to receive income from (1) a fee 
for managing the investment portfolio of the fund and 
(2) commissions on selling shares in the fund. Under para- 
graph 5 of Def. Ex. 9, appellant was to be paid a fee of 
about % of 1% annually, but of this it was going to pay 
¥%, of 1% to investment advisors, leaving it %4 of 1%. 
Under paragraph 9 of Def. Ex. 5, it was to be paid 
¥, of 1% if the fund used its services, but it did not have 
to pay any part of it to investment advisors. Thus, it 
lost nothing whatever in management fees, but to the 


contrary was permitted to get the precise 4 of 1% it 
expected, and the agreement of March 2, 1959 (Def. Ex. 5) 
did not prevent the fund’s directors from using appellant’s 
services. 


The valuable right to commissions as distributor of the 
fund’s securities is not mentioned in Def. Ex. 9. It is 
Def. Ex. 5 which commits NCPA to get for appellant these 
important rights. After the first year, appellant would 
get $2.50 of the $4.00 sales charge from which it would pay 
its own selling expenses. According to its offering 
circular (JA 161), expenses after the first few years would 
be 25% of the sales charge, i.e., one dollar or perhaps less 
(see JA 168). Hence, after the start-up period, it would 
be making a profit of $1.50 on each $100 of sales. For the 
first year, it did better for under the third paragraph of 
paragraph 8 of Def. Ex. 5, NCPA waived its $1 a share 
for the first year until appellant recovered $7,500 of its 


14 


expenses. This reconciles precisely with appellant’s state- 
ment in its offering circular that its ‘“‘net profit ° * * 
from selling commissions should range from $1.00 to about 
$1.50 on each 100 of sales’”’ (JA 182). 


6. Appellant alleges that the agreement of March 2, 
1959 ‘‘* * * took away the right that appellant had 
previously been granted to select investment counsel, 
attorneys and accountants for the fund’? (Appellant’s 
Brief, p. 33, 11. 26-28). 


The document of October 18, 1958, does not grant any 
such right and except for the vague testimony of appel- 
lant’s witnesses, there is no evidence to support the 
statement. Moreover, it makes no sense. There is no 
reason in the world why the directors of the fund should 
delegate to a distributor of its securities the right to select 
lawyers the fund might need. 


As for accountants, if appellant means salaried em- 
ployees in the nature of bookkeepers, this is covered in 


the managerial services (Def. Ex. 9, JA 231). If appellant 
means independent accountants or the principal accounting 
officer, they are required by the Investment Company Act 
of 1940 to be approved or elected respectively by the 
stockholders or the directors. (Act of August 22, 1940, 
C. 686, title I, sec. 32, 54 Stat. 838, U.S.C_A. Title 15, 
sec. 80a-31). 


In respect to investment counsel, the directors can be 
their own advisors or retain advisors directly or indirectly. 
Paragraph 2 of Def. Ex. 9 (JA 231) does not grant 
appellant any ‘‘right * * * to select investment counsel’’ 
but rather obligates appellant to get a competent invest- 
ment advisor. As the offering circular clearly states, 
appellant was not in a position to render such investment 
advice (JA 182, 183). In any event, there is nothing in 
the March 2, 1959 agreement that would require para- 
graph 2 of Def. Ex. 9 to be deleted. Lastly, any investment 
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advisory contract must be approved by the stockholders. 
(Act of August 22, 1949, c. 686, title I, sec. 15, 54 Stat. 812, 
U.S.C.A. Title 15, sec. 80a-15.) Any provision of any 
contract derogating any of the language of the Investment 
Company Act of 1940 is absolutely void. (Act of 
August 22, 1949, c. 686, title I, sec. 47, 54 Stat. 845, 
U.S.C.A. Title 15, sec. 80a-46.) 


Some other statements of appellant are contradicted in 
its brief, viz: 


(1) ‘‘ Among other things, those issues involved the right 
of appellant to be a stockholder of the fund’’ (Br., 
p. 14, 11. 17-19). 


Compare: 


‘‘Investment in these funds would be limited to 
members of the particular sponsoring organization 
and their immediate families (Br., p. 13, 11. 7-9). 


“The first draft of the proposed agreement pre- 
pared by NCPA in consultation with appellee con- 
verted the proposed fund into an affiliate of NCPA”’ 
(Br., p. 33, 11. 21-24, emphasis supplied). 


Compare: 


“¢ Appellant, a broker and dealer in over-the-counter 
securities, was interested in the establishment of 
group-sponsored routual funds which would have 
the active support of the sponsoring organization”’ 
(Br., p. 13, 11. 3-7, emphasis supplied). 


The statements in appellant’s brief (p. 7) that: 


‘< Appellant’s representation on the board of direc- 
tors of the proposed mutual fund, the extent of its 
management rights and its financial return were all 
sharply curtailed in the drafts prepared by the 
NCPA after they commenced consulting appellee 
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are as totally erroneous here as they were totally un- 
supportable in the District Court. 
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The document of March 2, 1959, did not prevent a docu- 
ment being signed in the exact language of the document 
of October 18, 1958. It took away from appellant nothing, 
financially or otherwise, in rights, whether legal or based 
on understandings. 


If proof beyond comparing the two documents were 
needed, the fact is that appellant did not offer a stitch of 
evidence of any monetary damage it suffered prior to the 
date it filed its counterclaim. The evidence it did offer 
as to monetary damage will be later discussed (Brief, 


post p. 27). 


(b) The Role of Appellee 
The District Court found that: 


“6 This advice given by plaintiff to the National 
Conference of Police Associations was voluntary and 
he did not ask or receive pay for it and he was 
attempting to do defendant a favor in helping it 
arrange a contract for the mutual benefit of the defend- 
ant corporation and the National Conference of Police 
Associations”? (JA 248), and 


“49. * * * the plaintiff did not represent the 
National Conference of Police Associations” (JA 249). 


Appellant, as it did below, is here consistently exag- 
gerating and distorting both what appellee did for appel- 
lant prior to November 21, 1958, and what he did from 
December 1958 to March 2, 1959. The exaggerations 
revolve around the words ‘‘primary services’’, ‘‘repre- 
sent”, ‘‘several drafts’’ and ‘‘the same matter’’. 


(i) Services by Appellee to Appellant 
The evidence does not support the statement that 
appellee’s services to appellant prior to November 21, 
1958 ‘‘were primarily for legal advice to and representa- 
tion of defendant in negotiations with”’ NCPA (Counter- 
claim, par. 1, JA 9). 
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Primarily, appellee was engaged in services dealing with 
raising capital for appellant (JA 25, Def. Ex. 1, JA 162, 
JA 97, 112, 125). He incorporated appellant and qualified 
it in the District of Columbia (JA 23, 27). He did many 
other things (JA 125). The things he did which had some 
reasonably direct bearing on appellant’s negotiations with 
NCPA were giving some advice on securities statutes 
(JA 38) and incorporating an NCPA Mutual Fund, Inc. 
at appellant’s request (JA 34, 35). 


As to representing appellant in the negotiations, the 
evidence shows that on the vast majority of the meetings 
between NCPA and appellant, appellee was not even 
present (Requests for Admissions Nos. 31-35, JA 12, and 
the answers thereto, JA 17). He was not at Detroit or 
at the so-called ‘‘organizational meeting’’ of the proposed 
mutual fund in St. Louis in the middle of October, 1958 
(JA 37). How little appellee had to do with the negotia- 
tions between appellant and NCPA and how unimportant 
his role was in that respect is graphically demonstrated 
by the fact that appellant itself terminated his services on 
November 21, 1958 for no reason connected with NCPA 
(JA 127). Why his services were terminated at that time 
may be inferred from the fact that just at that time, the 
Offering Circular became effective and appellee had com- 
pleted the work in which he had been engaged. His serv- 
ices were no longer needed, obviously, in appellant’s judg- 
ment, although the discussions with the NCPA were still 
continuing. It is absurd to argue that appellant retained 
appellee primarily to advise it and represent it in nego- 
tiations with NCPA when it dropped him just when 
negotiations were reaching a crucial stage. Clearly, 
appellee did not ‘‘represent’’ appellant in negotiations 
with the NCPA. 


Nor did the bulk of the service he rendered appellant 
consist ‘‘primarily’’ of legal advice to appellant in respect 
to those negotiations. Appellant offered no evidence to 
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show that appellee drafted for appellant or contributed to 
or gave any advice to appellant in respect to any agree- 
ment between appellant and NCPA. Nor did he draw the 
document of October 18, 1958 (Def. Ex. 9). In its brief, 
appellant says it is ‘“‘undisputed’’ that he did so. A com- 
parison of the record shows it is very much disputed. 
(Compare JA 36, 37 with JA 90). 


In this respect, referring to the St. Louis meeting 
appellant in its brief (p. 33) says there were Ther ie Ae 
approved an Investment Management Agreement and 
other contracts with appellant”’ (emphasis supplied). Its 
citation of the Joint Appendix does not, of course, support 
this statement. No other contracts, signed or unsigned, 
were offered or identified or even mentioned. 


(ii) Appellee’s Activities from December, 1958 to March, 1959 


Appellee did not actually have anything to do with 
NCP. as such and he did not know any NCPA men except 


Givens and Quimby who are stationed in Washington 
(JA 40). He never initiated any meetings with Givens and 
Quimby, he accepted no retainer or employment from 
them, or NCPA, oral or in writing, and he did not ask 
for, nor was he offered, nor did he receive, any fee (JA 49, 
72, 157). 


Appellee saw the two Washington representatives of 
NCPA five times between about December 15, 1958 and 
March 2, 1959. Three of these were admittedly with the 
knowledge and consent, and even at the request of appellant. 
At the first in the middle of December, 1958, appellee 
simply explained to Givens and Quimby how the NCPA 
name appeared in the final Offering Cireular (JA 42). 
Appellant’s treasurer asked appellee to do so (JA 127). 
At the second, on February 9, 1959, he gave Givens and 
Quimby an opinion as to the legal implications of the con- 
tinued use of the NCPA name in a new edition of the 
Offering Circular (JA 50). He confirmed his oral opinion 
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in writing (Def. Ex. 3, JA 195). Appellant makes much 
of this opinion (Br. p. 23), totally ignoring the clear 
evidence of its own witness, Frederick Haddad, that he 
asked appellee to give an opinion on the subject to Givens 
and Quimby (JA 127, 128) and that appellant wanted to 
pay him for it (Request for Admission No. 57(a), JA 15, 
and the answer thereto, JA 18). The third was the meet- 
ings of February 20, 1959, which appellee arranged con- 
cededly at appellant’s request. (Appellant’s Brief, p. 6). 
At the outset of the meeting, appellee stated that he would 
take no position on the terms of the documnt (JA 57, 154). 
Appellant claims he did so, but when called upon, its witness 
Frederick Haddad could not specify any instance but one 
in which appellee actually helped appellant when Haddad 
asked him to do so (JA 132-134). 


The other two occasions occurred in January, 1959. 
Appellant does not concede that it knew of these, but there 
is ample evidence in the record for the District Court to 
conclude that it did (JA 128, 156, 157). At these two 
meetings, appellee explained some applicable statutes and 
suggested some language which might go in the agreement 
which the NCPA and appellant were hammering out 
(JA 40, 48, 47, 150). 


Appellant tries to turn this activity by appellee on these 
two occasions into a procession of drafts, each prepared 
by appellee and each worse than the one before it. The 
evidence does not support that contention. There are 
three drafts in evidence. Appellee contributed some 
language which presumably went in the early January 
draft (Def. Ex. 2, JA 189). He did not draft it (JA 43, 
45). It was drafted by Givens, possibly in consultation with 
others (JA 156). Two legal consultants were named on 
the NCPA letterhead (Def. Exs. 2, 4,5). The next draft 
is that of February 18, 1959 (Def. Ex. 4, JA 198). 
Appellee did not draft this, but had it typed with the 
consent of appellant as a clean copy for use at the coming 


20 


meeting (JA 53-55). Appellee added some words spelling 
out the authority of Givens and Quimby (JA 53) which 
was as much a favor to appellant as to Givens and Quimby, 
who presumably would not have signed any document by 
which they firmly bound their organization. 


The third draft was the agreement of March 2, 1959 (Def. 
Ex. 5, JA 205). All appellee had to do with this was to 
have it retyped to include the changes agreed on and this 
retyping was at the request of both appellant and NCPA 
(JA 59, 60, Request for Admission No. 53(¢)(a), JA 14, 
15, and the answers thereto, JA 18). 


In respect to these drafts, appellant makes much of 
appellee’s letter to William Haddad of February 27, 1959 
(Def. Ex. 6, JA 212). The ‘‘preparation of this contract’’ 
referred to in the beginning of the fifth paragraph of that 
letter is the retyping of the contract approved by both 
parties at the February 20 meeting. Appellant has con- 
ceded this (JA 61). Appellee states that it was work 


done for NCPA but it is questionable whether appellee 
was responsible for form to NCPA as the letter states, 
except perhaps for gross negligence. He was actually a 
volunteer in the circumstances, acting for both appellant 
and NCPA, at their request, and without charge, in 
accomplishing the largely mechanical task of a retyping 
of the document. 


(iii) The Same Matter 


Appellant asserts constantly that appellee oceupied two 
sides in the same matter. To appellant ‘‘the same matter”’ 
means, apparently, the whole gamut of appellant’s 
activities having any relation to the NCPA, however 
remote, and the whole gamut of NCPA’s relations with 
appellant, however remote. The ‘same matter’? can 
mean a number of things. It can mean the actual negotia- 
tions between appellant and NCPA and if so then appellee 
had no part on either side. It can mean making some 
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suggestions for an agreement between the two and if so 
appellee did no such work for appellant. 


It is not the same matter which counts but a substantial 
relationship between the activity for a later client and 
activity for an earlier client where confidence had been 
reposed. Other than the general statements of its wit- 
nesses, appellant offered no evidence (1) that appellee 
had any information, confidential or otherwise, of any 
particular use to N CPA, or (2) that he used any informa- 
tion of any kind which he might have had. The District 
Court had nothing before it on which it could conclude 
either directly or by inference that appellee had any in- 
formation which he could have used to the detriment of 
appellant and it was clearly correct in its finding that he 
did not disclose any such information (Finding of Fact 
No. 13, JA 249). 


(iv) Summary 

What appellee really did was to try and get the parties 
to sign a mutually satisfactory agreement or as the Dis- 
trict Court said ‘to do them a favor’’ (JA 238). Appellee 
so testified (JA 42, 49) and so did the witness Quimby 
(JA 154, 157, 158). The same thought is implicit in 
William Haddad’s testimony (JA 113). Appellant’s 
witness, Frederick Haddad, told the Court that appellee 
“was trying to make sure we continued our association 
with the’? NCPA (JA 134) because appellee hoped to be- 
come general counsel to the fund. Both appellant and 
NCPA were considering appellee as potential general 
counsel (JA 117-119, 149). 


Tn this respect the matter of a fee is important. Appellee 
does not contend at all that a lawyer has no professional 
responsibilities if he asks no fee, but when the issue is 
whether an attorney did or did not accept a retainer or 
employment, and to what extent, whether he asked a fee 
or was offered one becomes of first importance. Here it 
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was neither asked for nor offered. The reason is a simple 
one. He took on no responsibilities to NCPA. All he did 
was to contribute a little free advice which was equally 
helpful to both the NCPA and appellant. 


(c) Adverse Interests 
The District Court found that 


«12. The National Conference of Police Associations 
was not at all an adverse party to the defendant 
2° e (JA 249) 


Appellant apparently believes that if it can establish that 
it and NCPA were adverse parties the rest of its argu- 
ment follows as a matter of course. Appellee does not 
concede this at all and as will later appear ‘‘adverse 
parties’’ and ‘‘adversely affecting the interest of a prior 
client”? are by no means the same thing (Brief, post pp. 
25, 26). 


The District Court was plainly correct in finding there 
were no adverse parties. No litigation, actual or potential, 
no controversy over a breach of contract, no struggle to 
control a company or to acquire a valuable property—in 
short, no clash where someone must prevail and someone 
get hurt on the main issue, was involved. 


Quite the contrary. Appellant and NCPA had the same 
interest—to establish and get into operation a mutual fund 
through which both expected to make some money. There 
was not even a dispute over the basics of the joint venture. 
These are all spelled out in appellant’s offering circular 
(Def. Ex. 1, JA 162). NCPA was to sponsor the fund and 
control its board of directors. It was to be open only 
to policemen who were members of NCPA and their 
families. Appellant was to be sole distributor of the fund’s 
securities and was to provide managerial services. It was 
not to provide investment advice which would be provided 
by another firm. The sales charge would be 4% and after 
a year or two appellant and NCPA would be getting about 
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114% each, the other 1% going for selling expenses. For 
providing managerial services, appellant would receive 14 
of 1% annually. 


All that remained was to express the basics in a written 
agreement, specifying the relation of each to the joint ven- 
ture. The only area of possible adversity left existing 
would be the respective efforts of appellant and NCPA to 
be sure that the other did not get something into the agree- 
ment which was different in substance from the basics or 
to use language which did not express them accurately. 
Moreover, this had to be done in a field considerably smaller 
than routine agreements for the proposed joint activity 
was controlled in large part by the provisions of the Invest- 
ment Company Act of 1940 (Act of August 22, 1940, c. 686, 
title I sec. 15 et seq., 54 Stat. 812 et seq., U.S.C.A., Title 15, 
sec. 80 a-15 et seq.) and by other statutes dealing with 
securities. 

Only in this minimum sense could it be said that appel- 
lant and NCPA were adverse parties or had any conflicting 
interests. Deciding the degree of adversity in the struc- 
ture of the law of fiduciary obligations, the District Court 
was clearly correct, not clearly erroneous. 


bie 


THE DISTRICT COURT MADE NO ERROR IN THE LAW 
REVERSIBLE ON APPEAL BY THIS APPELLANT 

Appellee phrases this point in these words because the 
District Court did make erroneous rulings against appellee. 
To point to one, the District Court admitted the letter of 
July 21, 1959 from Givens and Quimby to appellant (Def. 
Ex. 10, JA 235). Written three months after issues was 
joined in this case and totally unconnected with appellee it 
was plainly inadmissible when offered by appellant as evi- 
dence against appellee (JA 98, 99). 
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(a) Conflict of Interest Law 


Since appellant points to no error of law, existing inde- 
pendently of the correctness or incorrectness of the find- 
ings of fact, perhaps an examination of applicable law is 
unnecessary. However, appellant has so misconstrued it, 
some discussion may be warranted. 


Appellant’s original contention of simultaneous repre- 
sentation of clients with conflicting interests has been laid 
to rest and abandoned. With it there can be placed the 
eases of Fraser v. Crounse, Mun. App. D. C., 56 A. 2d 54, 
and Strong v. International Building Loan and Investment 
Association, 83 Del. 97, 55 N. E. 675, both of which involved 
simultaneous representation. 


Spilker v. Hankin, 88 App. D. C. 206, 188 Fed. 2d 35, and 
Willoughby v. Mackall, 1 App. D. C. 411, can both be for- 
gotten. Neither involves a conflict of interest at all and 
both involved the right of a client to question the reason- 
ableness of a fee in the light of the circumstances in which 


the fee was exacted. There is no such issue in this case. 
Appellant injected a defense of duress and coercion at the 
pre-trial conference but completely abandoned it and of- 
fered no evidence at all to support it. The appellant has 
never questioned the reasonableness of the fee in this case 
and to the contrary concedes it expressly (JA 138). In 
Gesellschaft, etc. v. Brown, 63 App. D. C. 357, 78 F. 2d 410, 
cert. den. 296 U. S. 618, the point was that the contract was 
void when entered into as against public policy. While it 
mentions the principle of conflict of interest the contract 
was held void because it required the influencing of legisla- 
tion on a contingent fee basis. No such point is involved 
in this case. Here the contract was unquestionably valid 
when signed on November 21, 1958, and appellant does not 
cite a single case to support its contention that it is unen- 
forceable much less null and void ab initio. 
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This case concerns only the subsequent representation of 
a client adversely affecting an interest of a former client, 
if indeed that principle is involved at all. 


The very much quoted dictum from In re Boone (C.C. 
N.D. Cal.) 83 Fed. 944, states the rule correctly: 


“<The principle has no application unless the interests 
are necessarily adverse. The test of inconsistency is 
not whether the attorney has ever appeared for the 
party against whom he now proposes to appear but it 
is whether his accepting the new retainer will require 
him, in forwarding the interests of his new client, to do 
anything which will injuriously affect his former client 
in any matter in which he formerly represented him, 
and also whether he will be called upon, in his new rela- 
tion, to use against his former client any knowledge or 
information acquired through their former connec- 
tion. 


This is the interpretation of a lawyer’s rights and of his 
duties to clients followed consistently in the cases. It is 
adopted both by Drinker, Legal Ethies (1953) pp. 103-112, 
and by Thornton on Attorneys-at-Law (1914 ed.), Vol. 1, 
Sees. 174-179, and by Weeks on Attorneys at Law, See. 271. 
It is expressed in paragraph 3 of Canon 6 of the Canons of 
Ethics of the American Bar Association. It applies whether 
the question arises in injunction proceedings, Consolidated 
Theaters v. Warner Bros. Circuit Management Corp., et al. 
(CCA 2) 216 F.2d 290, or in grievance procedures, In re 
Boone, supra. 


The rationale underlying the rule and the many times it 
has been applied are exhaustively analyzed in United States 
v. Standard Oil Company, SDNY, 136 F. Supp. 345. A law- 
yer cannot accept employment by a client involving a 
former client (1) if their interests are adverse and (2) if, 
in the course of his discharging his duty to his subsequent 
client he must take a position hostile to, or necessarily hurt, 
or adversely affect, his former client, and (3) if he is in the 
possession of information obtained from the former client 
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while the relationship existed which, if used, will adversely 
affect the former client’s interest. See Fleischer v. A.A.P. 
Inc., 163 F.S. 548, appeal dismissed 264 F.2d 515, cert. 
den. 359 U.S. 1002; Shaw v. Bill, 95 U.S. 10. 


The District Court held (1) appellee did not represent 
NCPA, (2) appellant and NCPA did not have adverse in- 
terests, (3) appellee, in giving some advice to NCPA repre- 
sentatives not only was not required to take a position hos- 
tile to appellant but did not in fact do so and more, he 
actually helped appellant, and (4) appellee used no infor- 
mation he might have obtained from appellant. Thus there 
is no factual base for applying the rule of law unless the 
District Court is clearly erroneous in all these findings of 
fact. 


(b) The Defense 


Treating the affirmative allegations of the answer as a 
defense, as distinguished from a counterclaim, appellee as- 
serts there is no such defense. An attorney cannot be de- 
nied a fee by a prior client even if he did breach his fiduci- 
ary obligation by action for a subsequent client. He may 
be subject to disciplinary action, he may be liable to the 
prior client for damages, under some circumstances, which 
can be set-off against his fee if he has not been paid, but he 
cannot be denied his fee or forced to return it. 


Defenses to actions ez contractu generally apply to ac- 
tions by an attorney on a contract for his services. Caplow 
v. Hershon, 331 IIL App. 267, 72 N. E. 2d 868. There is no 
defense based on the canons of ethics. 


*€Codes of ethics adopted by bar associations, of 
course, have no statutory force.”” Herman v. Acheson, 
108 F. Supp. 723, 726, affirmed sub nom. Herman v. 
Dulles, — App. D. C. —, 205 F. 2d 715; and see Hunter 
v. Troup, 315 Del. 293, 146 N. E. 321. 


Appellant cites no case where a prior client was excused 
from paying a fee for services received because of subse- 
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quent activity adverse to him by his attorney. The two 
eases which appellee has found where the point was raised 
were decided in favor of the attorney. 


Deupree v. Garnett, (1954 Okla.), 277 F.2d 168. 
Wright v. Webb, 169 Ark. 1145, 278 S. W. 355. 


Any other result would be totally unjust. An attorney 
could do $100,000 of first class work for prior client A, take 
on Client B and, in a breach of Canon 6, do Client A $3,000 
of damage. Under the rule appellant asserts the attorney 
would have to give Client A $100,000 for a net profit of 
$97,000. 


The reasonableness of the fee being conceded, the only 
affirmative defenses which appellant could set up to avoid 
payment of the fee to appellee were contract defenses such 
as failure of appellee to perform or total failure of consid- 
eration. Perhaps this is what appellant means by assert- 
ing the services rendered became “‘utterly worthless’’. Un- 


fortunately for appellant, however, it offered no pretense 
of evidence to prove it. 


The appellant’s bland assertion that the services ren- 
dered it became ‘‘utterly worthless”? (Counterclaim par. 6 
JA 10) is untrue on its face. Obviously, its incorporation 
and qualification to do business, the efforts to find private 
capital, the work over two months on a public offering of 
securities, permitting appellant to get $300,000, did not be- 
come worthless by anything appellee did. Appellant would 
have use of all of these accomplishments if NCPA had rati- 
fied the contract and if not, by using them in the course of 
doing business with other organizations. 


(c) The Counterclaim 
The counterclaim was asserted as of April 21, 1959. As 
of that date, appellant asked $25,000 damages. It offered 


no evidence whatever showing monetary damages as of that 
date. Every cent of the damage evidence it did offer is 
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connected with appellant’s failure in August 1959 to get 
ratification by NCPA of the tentative agreement. Since its 
offer to NCPA was still open and being considered on April 
21, 1959 (JA 105-107, 151, 152) it could not possibly prove 
damages as of April 1959 and evidence of the amount of 
damages caused by an event three months later should not 
have been taken. Incidentally, the evidence offered was 
also inadmissible because it was not the best evidence (JA 
142). 


Appellant boldly hurdles this obstacle to success with the 
remarkable statement appearing on page 32 of its brief 
that, 


“The record is clear, however, that appellee’s entry 
into the picture as counsel to the NCPA representa- 
tives caused the refusal of NCPA to enter into an 
agreement with appellant, the abandonment of the pro- 
posed mutual fund and the consequent loss 
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to appellant and then (Br. p. 34) 


<< Accordingly, since appellee’s breach of his obliga- 
tion to appellant was the cause of the failure of the 
mutual fund negotiations, appellee is liable to appel- 
lant for the damages suffered by the latter as a conse- 
quence thereof * ° * ” 


There is no evidence of any kind connecting appellee with 
the action of the NCPA convention three months after 
issue was joined in this suit. Since the board of directors 
of NCPA tied in a vote to end negotiations the previous 
December (JA 109) quite probably the convention dele- 
gates simply decided to drop the matter as the witness 
Quimby testified (JA 151). If their decision was influ- 
enced, it was not by appellee, but by appellant which un- 
necessarily and falsely implicated the two NCPA represen- 
tatives in this suit and cast aspersions on their integrity, 
totally unproved. If appellant thus hurt itself, it cannot 
give appellee the bill for its own stupidity. 
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CONCLUSION 


The District Court was not clearly erroneous in any find- 
ing of fact essential to support judgment for the appellee 
and dismissing the counterclaim. 


The District Court made no error in the law reversible 
on appeal by this appellant. 


REQUEST FOR APPLICATION OF RULE 23 


Appellee asserts this appeal was sued out merely for de- 
lay and claims damages at the rate of 10 per cent upon the 
amount of the judgment, in addition to interest and re- 
quests that double costs be imposed on appellant. 


The sham and frivolity of this appeal and of the case be- 
low are clearly demonstrated by its complete failure to 
show the detriment, prejudice and damage appellant alleg- 
edly suffered as of April 21, 1959 when it asserted the 
defense and counterclaim. Appellant’s witnesses’ gener- 


alities to the side, appellant’s essential contention was (1) 
that the agreement of March 2, 1959, reduced or eliminated 
rights which appellant had and (2) that thus it suffered 
$25,000 in damage. 


1. Appellee has compared the two relevant documents in 
detail (Br. ante p. 11). Not only is appellant’s contention 
erroneous but appellee states that there is not even room to 
disagree about it. 


2. Appellant offered no evidence at all of monetary dam- 
age existing as of April 21, 1959, when it filed the counter- 
claim. It could not do so because no damage existed as of 
that date because of anything which had happened be- 
fore it. 


3. All of the evidence of monetary damage, such as it 
was, offered by appellant, related to and flowed from the 
failure of the NCPA convention in August, 1959, to ratify 
and thus make binding the tentative agreement signed by 
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its representatives. It unavoidably follows that had the 
NCPA convention approved that agreement, not even these 
‘‘damages’’ would have been incurred and appellant would 
have failed to offer any evidence to support its counter- 
claim. 


4. Faced with this dilemma, appellant at the trial stated 
that the counterclaim related to some other contract it had 
lost (JA 107, 108). No evidence of any such other contract 
was offered and ipso facto no evidence of any damages 
flowing from its loss. 


5. Appellant’s defense and counterclaim were asserted 
solely for delay below (JA 238, 239) and it has appealed 
solely for delay. In both courts it engaged in practices 
which cannot go unnoted. 


a. In the District Court, in response to Requests for Ad- 
missions. it asserted (1) that plaintiff had been giving 
advice to NCPA and seeing its representatives without it 
being present prior to November 21, 1958 (Nos. 29, 30); 
(2) that Mr. Jacobson was present at the meeting of Feb- 
ruary 20, 1959, not as its counsel, but as an SEC expert to 
all present and that Jacobson was not retained as counsel 
until March 13, 1959 (Nos. 53(a), 64; JA 14, 16, 17); (3) 
that it had knowledge that plaintiff had received a fee and 
had given confidential information to the NCPA (Nos. 60, 
61: JA 16, 18). The answers to the Requests for Admis- 
sions made by Frederick Haddad were served over the 
signature of Raymond Jacobson, who certainly knew when 
he was retained and in what capacity he appeared at the 
February 20 meeting. All of these contentions were totally 
abandoned at the trial but in the meantime they had an 
effect on the deliberations of the Motions Judge, who had 
to take them as true in deciding whether there was any 
genuine issue of fact in the summary judgment motion. 


At the pre-trial conference it asserted a defense of duress 
and coercion which it never mentioned at the trial. 
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b. Appellant has continued in this Court the loose prac- 
tices in which it engaged below. Appellee calls attention to 
statements which cannot be inadvertencies and which go 
well beyond the limits of proper appellate advocacy. 


1. Twice in its brief (pp. 3, 17) it refers to appellee as a 
‘‘promoter” of appellant although this was laid to rest 
below (JA 27-31). One of the main purposes of filing an 
amendment to the Form 1-A was to remove appellee’s name 
as a promoter, see JA 176, Item 3, and JA 185, referring 
to ‘‘the three promoters’’, namely, the three Haddads. The 
reference at the bottom of JA 183 is obviously an over- 
sight. 


2. It states that the unsigned Management Agreement 
‘had been drafted by appellee (Br. p. 4, line 7 from the 
bottom) and includes this in ‘‘The above facts are undis- 
puted’? (Br. p. 6, fourth paragraph). It was certainly dis- 
puted (Compare JA 36, 37 with JA 90). 


3. It also includes in ‘undisputed facts’’ references to 
appellee’s meeting in the middle of December with repre- 
sentatives of the NCPA (Br. p. 5) but omits stating that 
appellant’s officers arranged the meeting (JA 127, 128). 
It gives the same distorted picture of the February 9, 1959, 
meeting with its resulting opinion which was also arranged 
at the request of appellant’s officers (JA 128). 


4, It states (Br., bottom of page 6 and continuing) “<The 
terms of the first draft of the proposed agreement prepared 
by appellee for NCPA early in January 1959 °° * ”*. There 
is no evidence that appellee did that and all the evidence 
is to the contrary. 


5, At the bottom of page 8 and the top of page 9 of its 
brief, appellant says the letter of July 21, 1959 emphasized 
the part that the controversy over appellee’s activities 
“had played * * * ’? (emphasis supplied) in NCPA’s fail- 
ure to ratify it. This use of the past tense is curious, since 
the letter on its face (Def. Ex. 10 JA 235) shows the NCPA 
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convention had not yet taken place. This statement as 
phrased is wholly false. 


6. On page 23 of its brief it states that ‘the inclusion of 
NCPA’s name in the offering circular had been made by 
appellee * * * ”. The record only shows the name was in- 
cluded and it might well have been included by appellant’s 
officers against appellee’s advice, insofar as this record 
shows. 


7. On page 33, lines 12-14, it speaks of ‘‘other contracts”’ 
‘‘approved’’ at the St. Louis meeting in October. The rec- 
ord contains nothing about any documents, much less 
‘other contracts” “‘approved”’ at that meeting, except the 
Investment Management Agreement, which is the very 
reference to the record appellant makes to support its 
‘‘other contracts”’ phrase, namely Def. Ex. 9, JA 231. 


As the District Court said, the defense and counterclaim 
were thought up because the appellant was short of funds 
(JA 238, 239). This is clear enough since appellant’s presi- 
dent never protested to appellee at any time (JA 100), and 
neither did William Haddad, and appellant through Fred- 
erick Haddad paid him $300 on March 13, 1959 (JA 138) 
three weeks after the meeting at which appellee’s conduct 
so ‘shocked’? them. There is, however, one factor which 
makes it clear beyond question. Had the NCPA convention 
adopted the proposed agreement the sham and falsity of 
the defense and counterclaim would have been clear and 
irrefutable. That the convention, through no action by ap- 
pellee, turned the proposal down, does not change that in- 
herent sham and falsity. Appellant erected the defense 
and counterclaim and brought this appeal solely for delay 
and the sanctions of Rule 23 of this Court should be ap- 
plied. 

Respectfully submitted, 
Pav M. Ropes 
612 Barr Building 
910 17th Street, N.W. 
Washington 6, D. C. 
Attorney for Appellee 
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THE FINDING OF THE DISTRICT COURT THAT 
NCPA AND APPELLANT WERE NOT ADVERSE 
PARTIES WAS CLEARLY ERRONEOUS 


In our main brief (pp. 16-26), we set forth in some 
detail the testimony of Appellee confirming that prior to 
November 21, 1958, he had served as Appellant’s sole 
counsel in connection with its negotiations with the Na- 
tional Conference of Police Associations, hereinafter called 
“NCPA”, for the establishment of a mutual fund, and 
that after such date, he had furnished legal advice to 
NCPA with respect to the same negotiations. Since the 
evidence establishing this dual role by Appellee consists 
entirely of his own testimony at the trial and the affidavit 
of NCPA’s Secretary-Treasurer, which had been sub- 
mitted by Appellee in support of his earlier unsuccessful 
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motion for summary judgment, Appellee’s brief does not 
really dispute these facts. Instead, it attempts to absolve 
Appellee from any breach of his fiduciary obligation to 
Appellant by minimizing the services that he performed 
for both parties in connection with the proposed mutual 
fund. 


The extent of Appellee’s services for Appellant and 
NCPA, however, is not really relevant to the basic issue 
in this case. That issue is whether Appellee did counsel 
parties with adverse interests in the same matter. 


Moreover, the services that Appellee performed in this 
case were not trivial. Appellee testified that prior to 
November 21, 1958, he served as Appellant’s sole legal 
advisor (JA 23, 33). He admitted that he incorporated 
Appellant (JA 23), prepared and filed with the SEC a 
Notification on Form 1A in which he described the pro- 
posed mutual fund (JA 28; Def. Ex. 1; JA 162), and 
furnished Appellant advice bearing upon its negotiations 


with NCPA (JA 38). He also testified that a major part 
of Appellant’s activities were devoted to the proposed 
mutual fund (JA 32-33) and that he was aware of Ap- 
pellant’s financial situation and of the importance to it 
of securing an agreement with NCPA (JA 32, 33). 


The undisputed evidence of the services relating to the 
mutual fund negotiations that Appellee subsequently per- 
formed for NCPA is equally clear. Among other things, 
it shows that Appellee met privately with the NCPA rep- 
resentatives, advised them with respect to the problems 
that they were encountering in their negotiations with 
Appellant, and assisted them in preparing drafts of the 
proposed agreement for submission to Appellant (JA 40- 
43, 47-53; Def. Ex. 3, JA 195; Def. Ex. 8, JA 224-228). 


In the light of these admitted facts, Appellee falls back 
upon the finding of the District Court that NCPA was 
not an adverse party to Appellant. As pointed out in 
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our main brief (p. 12 et seq.), this finding is clearly erro- 
neous. Even though the general outlines of the proposed 
agreement had been approved in June 1958 at NCPA’s 
Detroit Convention, the extended negotiations which sub- 
sequently took place reveal the importance that both 
parties attached to provisions that would implement the 
general proposal. 


Without repeating the many points at issue between the 
parties, some of which were pointed out by Appellee’s 
affiant Givens (JA 228-229), we invite the Court’s atten- 
tion to Givens’ statement that a function of the NCPA 
negotiators was “to settle the Haddad’s Corporation’s 
relation to the fund and to the National Conference” 
(JA 220). In view of its heavy investment in time and 
money, Appellant’s relation to the fund was certainly a 
matter of prime importance to it. 


Appellee’s brief attempts to minimize the prejudice to 
Appellant’s interests caused by Appellee’s entry into the 


picture as NCPA’s advisor. It is true that the general 
terms of the proposed agreement signed on March 2, 
1959 (Def. Ex. 5, JA 205), were similar to those set forth 
in the offering circular that Appellee had filed with the 
SEC on Appellant’s behalf (Def. Ex. 1, JA 162). They 
had to be since they had already been approved at 
NCPA’s National Convention. But the specific application 
of those terms in the draft agreements prepared by the 
NCPA representatives with Appellee’s assistance shows 
the hostile turn that the negotiations had taken. 


The first draft that Appellee helped prepare, which 
NCPA presented to Appellant in January 1959, began to 
speak of the fund as “affiliated” with NCPA rather than 
“sponsored” by it; made representation of Appellant on 
the fund’s Board of Directors subject to NCPA’s disere- 
tion; prohibited office in the fund to Appellant’s chief 
executive officer; made Appellant’s position as the fund 
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distributor subject to compliance with standards estab- 
lished by NCPA; and required Appellant to expend up 
to $20,000 in launching and promoting the fund (Def. Ex. 
2, JA 189). It is interesting to note that while this first 
draft would permit recoupment by Appellant of the $20,- 
000 before NCPA began receiving any share of the sales 
commission, this amount was cut to $7,500 in the proposed 
agreement signed on March 2, 1959, after the further 
worsening of relations between the parties. And, aside 
from specific provisions, Appellee’s appearance as NCPA’s 
legal adviser eventually resulted in the complete failure 
of any agreement between the parties. 


IL 


APPELLEE BREACHED HIS FIDUCIARY OBLIGATION 
TO APPELLANT BY SERVING AS NCPA’S 
LEGAL ADVISER 


Appellee is in error if he believes that minimizing the 


adverse character of the interests of Appellant and NCPA 
in the mutual fund negotiations and of the “detriment, 
prejudice and damage” suffered by the former as a result 
of Appellee’s activities on behalf of the latter will be of 
assistance to him. 


Appellee admits that prior to November 21, 1958, he 
rendered legal advice to Appellant bearing upon its nego- 
tiations with NCPA and that, subsequently, he performed 
legal services for NCPA bearing upon the same negotia- 
tions. This is the type of conduct expressly covered by 
the third paragraph of Canon 6 of the Canons of Pro- 
fessional Ethics of the American Bar Association which 
forbids the “subsequent acceptance of retainers or em- 
ployment from others in matters adversely affecting any 
interest of the client with respect to which confidence has 
been reposed.” 


In Brown v. Miller, 52 App. D.C. 330, 333; 286 Fed. 
994, 997, this Court held that it is not necessary to go 
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into a detailed question of how much a lawyer knows of 
the business of his client for if he has represented that 
client in a certain matter, “a lawyer should not represent 
anyone in opposition to his client in the same matter.” 
See also, Consolidated Theaters v. Warner Brothers Cir- 
cuit Management Corporation (CCA 2) 216 Fed. 2d 920, 
discussed on page 28 of our main brief. 


Appellee relies upon the finding of the District Court 
that his services for NCPA were voluntary and that he 
was attempting to do Appellant a favor (Finding 6, JA 
248). This finding is of no value to him, however, as the 
District Court recognized in its ruling (JA 238). As 
demonstrated in our main brief (pages 30-31), good faith 
and honesty of motive does not justify a lawyer in 
representing conflicting interests, for such conduct is 
flatly prohibited. See Fraser v. Crounse, (Mun. App. 
D.C.), 56 A. 2d 54; Strong v. International Building 
Loan and Investment Union, et. al., 183 Ill. 97, 55 N. EB. 
675. 


Appellee also contends that his services for NCPA were 
not improper because Appellant had consented thereto. 
The District Court did not find consent, however, in the 
ease of the private meetings at which Appellee assisted 
NCPA’s negotiators in drafting proposals for submission 
to appellant (Givens affidavit, JA 225). And Appellee’s 
contention to the contrary (Brief, p. 19), there is not a 
scintilla of evidence in the record to indicate knowledge by 
Appellant of these meetings. Appellee admitted that he 
had never advised any of Appellant’s officers that he was 
assisting the NCPA negotiators in drafting the proposed 
agreement (JA 76-77). And Fred Haddad, Appellant’s 
treasurer and executive vice-president, testified that when 
he inquired of the NCPA negotiators whether Appellee 
had prepared the first draft of the proposed agreement, 
they had replied that he had no right to inquire as to 
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whom they had consulted and that, as a result, he had 
assumed it was not appellee (JA 159-160). 


Nor would any so-called “consent” of Appellant benefit 
Appellee in any event. This is not a case of simultaneous 
representation of conflicting interests, but a representa- 
tion of a subsequent client in a matter adverse to that 
of a former client. While paragraph 2 of Canon 6 does 
indicate that a lawyer may simultaneously represent 
conflicting interests “by express consent of all concerned 
given after a full disclosure of all facts” (which certainly 
did not occur in this case), that paragraph does not deal 
with the present situation. This case is governed by para- 
graph 3 of Canon 6 which says nothing about consent 
and expressly prohibits an attorney from accepting “em- 
ployment from others in matters adversely affecting any 
interest of the client with respect to which confidence has 
been reposed.” 


The question of whether a client can effectively con- 
sent to his lawyer’s subsequently representing other 
clients with adverse interests was specifically raised and 
decided in the case of In Re Boone (CD ND Cal 1897) 
83 Fed. 944. In that case, upon terminating a long-term 
relationship with his client, the lawyer and the client 
entered into a mutual release under which the client au- 
thorized the lawyer to represent other clients, even 
though the cases involved the same matters on which the 
lawyer had represented him. In a disbarment proceed- 
ing, the Court held that this consent agreement of the 
client was void and did not relieve the lawyer of his 
obligation not to represent a subsequent client with con- 
flicting interests. The Court stated (in part) 83 Fed. 
956, 957: 


“Assuming, therefore, for the purposes of this deci- 
sion, that the petitioner [client] did fully understand 
the nature, scope, effect, and probable consequences 
of the contract of release, does it follow that this 
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court will give effect to and recognize such contract 
as valid * * *? The contract of release purports to 
contain a complete absolution by Bowers, as client, to 
Boone, as attorney, from all the rights, burdens, 
obligations and privileges incident to his employ- 
ment by Bowers, and an unqualified consent by 
Bowers that Boone might take employment against 
Bowers. In other words, the petitioner consented 
that the respondent, his former attorney, might be 
employed against him in the very litigation which 
affected the validity of his patents ° ° 


* * © » client cannot consent that an attorney should 
be released from obligations which the law imposes 
on him. A client may waive a privilege which the 
relation of attorney and client confers upon him, but 
he cannot enter into an agreement whereby he con- 
sents that the attorney may be released from all 
duties, burdens, obligations and privileges pertaining 
to the relation of attorney and client. * * * In de- 
termining that the present contract of release is void, 
I am guided by reasons of public policy, and by con- 
siderations which relate to the due and orderly ad- 
ministration of justice, to the honor and dignity of 
expression, to the protection of clients and to the 
dignity of the court itself. Keeping these considera- 
tions in mind, I am firmly of the opinion that a con- 
tract, or a waiver, or release, or consent, or by what- 
ever name it may be styled, by which it is sought to 
release an attorney from the duties, burdens, obliga- 
tions and privileges incident to the relation, is totally 
inoperative and void, and contrary to public policy.” 


Unlike Boone, in the subject case Appellant did not 
release Appellee from his fiduciary obligation and never 
consented to his service as NCPA’s legal adviser in the 
contract negotiations between Appellant and NCPA. 
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APPELLEE FORFEITED HIS RIGHT TO 
COMPENSATION FROM APPELLANT BY 
HIS BREACH OF THE FIDUCIARY 
RELATIONSHIP BETWEEN THEM 


Appellee contends that an attorney cannot be denied 
a fee by a prior client even if he did breach his fiduciary 
obligation by action for a subsequent client. In support 
of this contention he relies on two cases: Deupree v. 
Garnett (1954 Okla.), 277 P2d 168 and Wright v. Webb, 
169 Ark, 1145, 278 SW 355. Those cases, however, are 
clearly distinguishable from the present situation. 


The Wright case included a claim for compensation by 
an attorney, Montgomery, for his services in instituting 
a foreclosure proceeding on Webbs’ behalf. Subsequently, 
the attorney represented the receiver of a finance com- 
pany in an action against Webb, a former trustee of the 
finance company, for misappropriation of some assets. 
Webb was successful in the latter action and then refused 
to pay his former attorney. In holding for the attorney, 
the Court pointed out that the foreclosure and misappro- 
priation proceedings involved separate controversies and 
that Webb’s adversaries in the two cases were not re- 
lated. The Court recognized, however, that the attorney 
could not have recovered if the interest of his second 
client had been adverse to that of Webb in the first pro- 
ceeding. It stated (378 S.W. 357): 


“In fact, there was no controversy about the fore- 
closure of the mortgage, and that was the proceeding 
in which Montgomery was to earn his fee. He per- 
formed all of the duties he was called upon to do 
with respect to that proceeding. If he had accepted 
employment by the adversaries of Appellees in that 
proceeding, it might well be said that he had acqui- 
esced in his discharge and could recover no fee, but 
this is not the state of the case, for the controversy 
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in which Montgomery represents Appellant is not the 
one in which he was employed by Appellees.” 


In Deupree v. Garnett, supra, Garnett, an attorney, 
sued to recover compensation for representing another 
attorney in establishing his share in an overriding royalty 
interest in an oil and gas lease. The share in question 
had been acquired as compensation for legal services ren- 
dered one Westcott, a joint venturer in the original lease. 
Subsequently, Garnett represented two other persons ina 
Federal Court action to establish a right to participate 
in the overriding royalty interest as original joint ven- 
turers. The Federal Court action was unsuccessful. 


The Oklahoma Supreme Court held that Garnett could 
recover from his first client since his services for the 
later clients had benefitted the first client by quieting his 
title and confirming his interest in the overriding royalty. 
The Court’s decision appears to have been influenced by 
its finding that Garnett had promised that he would 


protect his first client’s interest in the Federal Court 
action and that they had had an amicable understanding 
concerning the matter. 


Unlike Wright v. Webb, Appellee’s legal services for 
Appellant and NCPA were rendered in connection with 
the identical matter and unlike the Deupree case, Ap- 
pellee’s private meetings with the NCPA negotiators took 
place without Appellant’s consent and resulted in the de- 
feat, rather than the confirmation, of Appellant’s efforts 
to achieve an agreement with NCPA. Moreover, to the 
extent that the Deupree case holds that an attorney’s 
right to compensation from a client depends upon his 
success or failure in representing another client with an 
adverse interest, it is inconsistent with the rule in this 
jurisdiction. In Gesellschaft Fur Brahtlose Telegraphie 
MBH v. Brown, 63 App. DC 357, 78 F2d 410, cert den. 296 
US 618, discussed on page 30 of our main brief, this 
Court denied recovery to an attorney for services ren- 
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dered the second client where such services conflicted 
with the attorney’s fiduciary obligation to his first client, 
even though the services had been successful and the first 
client raised no objection to the attorney’s claim against 
the second client. 


Appellee’s brief points out that the Court in the Gesell- 
schaft case also held the attorney’s claim objectionable 
upon the ground that the fee agreement involved was void 
as against public policy because it required the influencing 
of legislation on a contingent fee basis. This holding, 
however, in no way detracted from the Court’s ruling 
that (78 F2d 412): 


“the plaintiff's claim for attorneys’ fees is void and 
unenforceable, since it is in conflict with the well- 
established rule of public policy that where an attor- 
nev has acted for a client, he cannot thereafter assume 


a position hostile to the client concerning the same 
eee” 


matter . 


In the Gesellschaft case, recovery was denied from the 
second client, who had enjoyed the fruits of the attorney’s 
labor and whose rights had not been violated by him. 
A fortiori, recovery cannot be had from the first client 
whose rights have been violated by the attorney’s repre- 
sentation of the second client. 


Appellee also relies upon the statement in Herman v. 
Acheson, 108 F. Supp. 723, 726, affirmed sub nom Her- 
man v. Dulles, —— App. DC —, 205 F2d 715, that “Code 
of Ethics adopted by bar association, of course, have no 
statutory force”. Appellee can find little comfort in that 
decision, however, for this Court upheld the disbarment 
of the plaintiff from practice before the International 
Claims Commission because of his violations of The 
Canons of Professional Ethics of the American Bar Asso- 
ciation. Moreover, the technical fact that the Canons of 
Ethics have no statutory force is of no assistance to Ap- 
pellee. He is an officer of the Court and, as such, he is 
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required to comply with the rules of conduct prescribed 
by the Court. The Canons express those rules. It is 
difficult to believe that the Court is helpless to deny 
recovery to an attorney in a situation where he has 
directly violated the Canons. 


IV. 


APPELLEE’S REQUEST FOR APPLICATION 
OF RULE 23 


Appellee’s complete misconception of his fiduciary obli- 
gations as a lawyer is revealed by his request for appli- 
cation of Rule 23. It again reveals his belief that after 
termination of his services by Appellant, he could prop- 
erly advise the other side in total disregard of his prior 
relationship to Appellant. 


This attitude is perhaps best exemplified by Appellee’s 
letter to William Haddad, a director of Appellant (Def. 


Ex. 6, JA 212), which is discussed on page 24 of our 
main brief. No explanation at this date can change the 
meaning of Appellee’s frank statement that (JA 215): 


“T tell you straight from the shoulder that I intend 
to give correct legal advice to any and all clients 
without fear of the consequences, without caring how 
persons on the other side of the transaction feel 
about it, without being intimidated in the slightest 
by any suggestion that, if I do so, an amount of 
money owed me will not be paid. The complete assi- 
ninity of your brothers’ attitude,—and even its 
danger to them if I were a more vindicative man,— 
should be obvious. There is nothing to prevent me 
from proceeding to develop with other organizations 
the same arrangement which ADMS is trying to de- 
velop with NCPA. I have not done so. I have no 
present intention of doing so personally. My present 
intention is to practice law. In that respect, it should 
be noted that, for all I know, someone may walk in 
the door tomorrow and seek to retain me as counsel 
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for that purpose. I feel free to accept such a re- 
tainer.” 

Nowhere in the above statement do we find any recog- 
nition by Appellee of any fiduciary obligation or restric- 
tion upon his freedom of action arising out of his past 
services for Appellant. 


The admissions of Appellee concerning the legal services 
that he performed for both parties are set forth in some 
detail in our main brief and we will not repeat them here. 
Obviously, the issues raised by this activity of Appellee 
‘are real and deserve the fullest consideration by this 
Court. The obligation of an attorney not to serve an 
interest adverse to that of a former client is basic to 
his profession and he should not be permitted to disregard 
it with impunity. 


CONCLUSION 


The Trial Court erred in finding that Appellant and 
NCPA were not adverse parties and that Appellee did 
not violate his fiduciary obligation to Appellant. The 
complaint should be dismissed and a mandate entered 
directing judgment for Appellant in accordance with its 
counter-claim., 


Respectfully submitted, 


Juirius ScHLEZINGER 
Josrrx B. FarepMan 
1701 K Street, N. W., 
Washington 6, D. C. 
Attorneys for Appellant 


